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EVERY MAN 


His own Lawyer: 


O R, 


A Summary of the Laws of Eng- 


and in a New and Inſtructive Method, 
ünder the following Heads, vis. 


I. Of Actions and Remedies, V. Of the Liberty of the 
Writs, Proceſs, Arreſts, and Subject, Magna Charta, 
Bail. the Habeas Corpus Act, 

IT. Of Courts, Attorkles and | and other Statutes. 
Solicitors therein, Juries, | VI. Of the King and his 
Witneſſes, Trials, Execu-| Prerogative, the Queen, 
tions, Wc. Peers, Judges, Sheriffs, Co- 

III. Of Eſtates and Property in| roners, Juſtices of Peace, 
Lands and Goods, and how | Conftables, c. 
acquired, Anceſtors, Heirs, VII. Of Publick Offences, 
Executors and Adminiſtra-| © Treaſon, Murder, Felony, 
_ Burglary, Robbery, Rape, 

IV. Of the Lays relati Sodomy, Forgery, Perju- 
Marriage, Baſtardy, ry, Fc. And their Puniſh- 
Ideots, Lunaticks. . ment. | 


All of them fo plainly treated of, that all Manner 


of Perſons may be particularly acquainted with 
our Laws and STATUTES, concerning Ci- 
vil and Criminal Affairs, and know how to de- 
ſend Themſelves and their Eſtates and Fortunes; 


In all Caſes whatſoever. 
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TO THR: 2 
Right Honourable 
THOMAS 

Lord Viſcount G A GE, 9 


My Lord, 5 $-ol 1 
I may at firſt View ſeem a little 


preſuming in me, to dedicate a 
plain Law- Treatiſe to 1 No- 
bleman, ſuch as Vour Lordſhip; but 
this will be eaſily reconciled, when tis 

conſider d, the Subject of our Law can- 
not be made too familiar to the greateſt 
Perſonages, as they live under it's Pro- 
tection, and are by it defended in their 

Rights and Properties. | 

In this Addreſs to Your Lordſhip, 
where Virtues are ſo very conſpicuous, 
extraordinary Encomiums may be well 
ex- 


iv The DE DICATION. 
expected, and I fear I {hall require Your 
Eord{hip's Pardon for my Defects; 1 
ſhall 3 er preſume. to obſerve to 
You, if Generoſity and Greatneſs of 
Mind, ſuperior Senfe, Learning and 
udgment, the nobleſt Economy, and 
mett Behavidur, with the maſt exter- 
five Public! Spirit; are Extellencies 
which deſervedly raiſe a Perſon to Ti- 
tles and Honours, they ever belong to 
Your Lordſhip as their Poſſeſſor. 
„ Theſe — Qualities and Acbom- 
pliſliments, my Lord, ſhine forth in 
You, who are univerſally known and 
admired; and that You may live long 
an. Ornament to. Your Country, at- 
tended with Proſperity and 3 80 
— is 5 the real Wiſh of, ) 


* M. ly Lord, 
* "Tour Lordſhip's . 
1 Obedient, and 
| Most Devoted 
| _—_ Servant, | 


G. J. 
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105 28 er 
well intended for [ung ing 

125 bowever, Jhort they may, 

55 th ; general, Execution of Jan 5 

there is. hardly hy any Fence. fo ſtrong, 'but 

the 225 Gentus's of . the preſent Times, 


by their Inventions. and cee, wil 
eaſily bre \ through 7 N 


„But I 2 nt here pretend to be. apars | 


ticular Advecate,. either for. or Againſi the 
Alteration of our Laws, any. further than 


as it makes new Boots neceſſary ; ; what 7 


ſhall nom attempt, is to introduce an In- 
ſtructive Treatiſe, writ in the eafieſt 
Method and adapted to every Capacity, 
whereby tho Unskilful, and thoſe who are 
Ignorant in the Practice of the Lam, may 
in þ fone Meaſure be their own Adviſers, and 

4 readily 


i PREFACE 


readily avoid the common Errors too often 
happening in the Proſecution of Suits. 
And in this Treatiſe is contained the 
moſt uſeful and requifite Learning in the 
Law, for all Degrees of Perſons to ac- 
quire and underſtand, there being like- 
wiſe many curious Things therein nat to 
be found in any other one Law Boot; 
fo that, may venture to ſay, the Pub- 
lick will here reap Benefit and Security - 
to themſelves, at the ſame Time Attor- 
nies and Solicitors confeſs it affords 4 
very ju$t Inſtruftion. | 
Nor will theſe Gentlemen, ] hope, make 
any Objectian to the Popularity of my 
Title, fince this Work is not defigned to 
defame or abate the Profeſſion of the 
Law, tho it gives ſome Light into it to 


the ordinary Reader. 
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P2ocels, Arreſts and Batl, 


HE Actions and Renicdies brovg ht ola 
proſecuted in our Courts for Rovers 
of Rights and Damages for Injuries ſuſ- 
tain'd; and for the doing of Juſtice be- 

tween one Subject and another, ſo that all Perſons 
who complain may be relieved, according to the 
Nature and Merits of their „ are om follows 
ing. 
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2 Of Actions and Remedies. 


Of Debt. 7. Of Slander. 
2. On the Caſe. | n [ 8. Of Aſſault & Battery. 
. Of Account. 18 19. Of Treſpaſs. 
. Of Covenant. 87 10. Of Ejectment. 
Of Detinue: | & | 11. Of Aſſize. 
- 6. Of Trover. 12. Of Waſte, Cc. 
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Action of Debt is a Suit given by Law where 
a3 Man oweth another a certain Sum of Money, 
by Obligation, or Bargain for a Thing ſold, or by 
Contract, &c. and the Debtor will not pay the 
Debt, at the Day agreed; then the Creditor fhall . 
have this Action againſt him for the ſame. | 

If Money be due upon any Specialty, A&iow 
of Debt only lieth; for no other Action may be 
brought for it: And where a Man contracts to pay 
Money for Things which he hath bought, and' 
the Seller takes Bond for the: Money, the Con- 
tract is diſcharged; fo that he ſhall not have 
Action of Debt upon the Contract, but on the 
Bond. Nat. Br. 268. 

The uſual Action of Debt, which conſiſts of 
divers particular Branches, lies in all theſe Caſes : 


1. For Money due on Bond, or Note. 
2. For Rent due from Tenants. 

3. For Goods or Money delivered. 

4. For an Attorney's Fees. 
5. For permitting a Priſoner to effipe. 
6. Upon a Judgment, or Arbitrament. 
7. On an Act of Parliament. 


1. In a Bond where ſeveral are bound ſeverally, 
the Obligee may have Action of Debt againſt all 
3 3 the 


Of Actions and Remedies. 3 
the Obligors together, or all of them apart, and 
have ſeveral Judgments and Executions; tho? he 
ſhall have Satisfaction but once: But when the 
Bond is joint, and not ſeveral, all the Obligors 
muſt be ſued that are bound; and one is not obli- 

ed to anſwer without the Reſt. Alſo if a Bond 
is made to three, to pay Money to one of them, 
they muſt all join in the Action, for they are but 
as one Obligee. Dyer 19, 310. Telv. 177. 

If there be ſeveral Days mentioned for Payment 
of Money on a Bond, the Obligation is not for- 
feited, nor can be ſued until all the Days are paſt: 
Yet in ſome Caſes, the Obligee may bring Action 
of Debt for the Money due by the Bond preſently; 
tho it be not forfeited; and by ſpecial wording 
the Condition, an Obligee may be able to ſue the 
Penalty on the firſt Default, A Man is bound to 
pay 20 J. in Manner following, that is to ſay, 10 l. 
at one Day, and 10 J. at another; Debt will not 
lie till after the laſt Day, becauſe it is an entire 
Duty : But if one binds himſelf to pay 10 J. on 
one Day, and 10 J. on another, after the firſt 
Day Action of Debt lies for 10 J. it being a ſeve- 
ral Duty. 1. Co. Inſt. 292. 2 Danv. Abr. 501. 

In Action of Debt brought upon a Bond againſt 
an Heir, for the Debt of his Anceſtor, tis not 
good for the Heir to ſay, that the Executors have 
Aſſets in their Hands; for the Obligee may ſue 
either Heir or Executor: If an Heir hath Aſſets, 
and the Executor alſo, it is at the Obligee's Elec- 
tion to have Action of Debt againſt the one or the 
other; but he ſhall not charge them doubly. Debt 
lies againſt the Heir of an Obligor, who has Lands 
by Diſcent, if the Executors have not ſufficient : 
And if an Heir has made over Lands fallen to 
him by Diſcent, Execution ſhall be had _ 
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4 Of Actions and Remedies. 


him to the Value of the Land, Cc. If it be nor 
ſold boza fide before the Action brought. Dyer 
204. 2 Plowd. 433. Anderſ. 7. Stat. 3 C 4 
eM. c. 4. | | 

Action of Debt lieth on a Recognizance ; ſo 
upon 2 Statute Merchant, being in the Nature of 
a Bond or Obligation: But it is otherwife in Caſe 
of a Statute Staple. A Man owes another a Sum 
of Money, and hath his Note under Hand, with- 
out Seal, an Action of Debt on a Mutuarus lies; 
but the Defendant may wage his Law: In Ac- 
tion of the Caſe brought upon Promiſe of Pay- 
ment, the Defendant cannot wage Law. 4. Rep. 
93. 2 Danv. Abr. 497. 8 
If Debt is brought on a fingle Bilt, the De- 
ſendant may plead Payment, before the Action 
brought, in Bar: And pending an Action on Bond, 
c. the Defendant may bring in Principal, In- 
tereſt and Coſts; and the Court ſhall give Judg- 
ment to diſcharge the Defendant, by the Statute 
4 65 Ann. c. 16, 

2. An Action of Debt lies for Rent in Arrear, 
upon a Leaſe for Life or Years; at Common Law 
it lay not on Leaſes for Life, but now by Statute 
it may be had. 8 Ann. c. 17. If Tenant in 
Fee-fimple, or Fee-tail die, his Executor may have 
Action of Debt by the Stat. 32 H. 8. for Ar- 
rears of Rent incurred in the Life-time of ſuch 
Tenants, or he- may diſtrain for the ſame; but 
before this Act the Executor had no Remedy. 
1 Cro. 478. 

The Remedy by the Common Law for Rent 
on a Leaſe for Life was Aſſiſe, if the Plaintift had 
Seilin, or by Diſtreſs; and if Tenant for Life 
died, his Executors might bring Action of Debt 
for the Rent in Arrear: But a new Remedy is 
1 8 given 


Ok Actions and Remedies, F 
given by the above Statute, and that is to di- 
train. 3 Rep. 65. 3 Salk. 304. 

If a Rent on Leaſe for Years of Land is refers 'd 
and made payable at four Quarter-Days, the Leſſor 
may have Action of Debt after the firſt Day of 
Failure; for every Quarter's Rent is a ſeveral ' 
Debt, and diſtinct Actions may be brought for 
each Quarter. 5 Rep. 81. 2 Ventr. 129. An 
Aſſignee of Rent upon a Leaſe for Years, ſball 
have Debt for it: And Action of Debt will lie 
againſt a Leſſee, for Rent due after the Aſſign- 
ment of the Leaſe; for the perſonal Privity of 
Contract continues, tho' the Privity of Eſtate is 
gone: But *tis otherwiſe, if a Landlord once ac- 
cepts the Rent of the Aſſignee, knowing of the 
Aſſignment. 1 Lev. 22. 3 Rep. 22, 23. 

When a Leaſe is ended, the Duty in reſpe& of 
the Rent remains, and Debt lieth by Reaſon of 
| Py": * Contract between Leſſor and Leſſee. 
2 Cro. 

;. Aden of Debt leth upon a Parol Contract 
by Word only, and ſo doth Action on the Caſe: 
And in ſome Caſes, Debt will lie, aitho* there be 
no Contract betwixt the Party that brings the 
Action, and him againſt whom. brought; for there 
may be a Duty created h Law. But Action of 
Debt lieth not againſt Executors, upon a Simple 
Contract made by the Teſtator : Tho' it lies for 
the Arrearages of an Account againſt Executors, 
of Receipts by the Teſtator. 2 Saund. 343. 9 
Rep. 87 1 Lil. Abr. 403. 2 Danv. 497. 

If Goods or Money are delivered to a third 
perſon for my Uſe, I may have Action of Debt, 
or Account for them. And where Money is de- 
livered to a Perſon, to be re-delivered again, the 
Property is alte ed, and Debt lies: But where a 

B 3 a Horſe, 
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6 Of Actions and Remedies. 
Horſe, or any Goods are thus delivered, there 
Action of Detinue lieth. Action of Debt lies 


againſt the Husband, for Goods which were de- 


livered or fold to the Wife, if they come to the 
Husband's Uſe : And if one delivers Meat, Drink 
or Clothes to an Infant, and he promiſes to pay 
for them, Action of Debt or on the Caſe will lie 
againſt the Infant; but what is delivered, muſt 
be averr'd to be for the neceſſary Uſe of the In- 
fant. 2 Dauv. Abr. 404. 1 Nelſ. Abr. 603. 1 
Lill. 40a, 401. 

A Man agrees with a Taylor to make him a Suit 
of Clothes, for a certain Price; the Taylor may 
bring a general Action of Debt againſt him for 
the Money ; but if the Price is not agreed on, 
Action of the Caſe only lies, or ſpecial Action of 
Debt on the ſpecial Contract. Mood's Inſt. 5 44. 

4. An Attorney ſhall have Action of Debt 
againſt his Client, for Money which he hath paid 
to any Perſon for ſuch Client, for Coſts of Suit, 
or unto his Counſel, &c. And an Action of Debt, 
or Caſe, lies for an Attorney for his Fees, againſt 
him that retained him in his Cauſe : But Attornies 
are not to demand more than their juſt Fees ; nor 
to be allowed Fees to counſel without Tickets, 
&c. Mich. 22 Car. B. R. 1 Lill. Abr. 142. 
Stat. 3 Fac. 1. c. 7. 

If a Client, when his Buſineſs in Court is diſ- 
patch'd, refuſeth to pay the Officer his Court 
Fees; the Court on Motion will grant an Attach- 
ment againſt him, on which he ſhall be commit- 
ted until the Fees are paid. 1 Lill. Abr. 598. 

But Officers guilty of Extortion ſhall render 
treble Value: And an Action may be brought 
againſt Attornies for Extortion, and the Party 

| | grieved 
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grieved er treble Damages and Coſts. 3 
Ed. Is Co © | 4 NI . 

5. Action of Debt lies againſt a Gaoler per- 
mitting a Priſoner committed in Execution to 
eſcape, for thereupon the Law makes the Gaoler 
Debtor : And where the Party is not in Execu- 
tion, there Action on the Caſe lieth for Damages 
ſuffered by the Eſcape. 1 Saund. 218. 

If a Priſoner eſcapes who was in Execution, his 
Creditor may retake him by Capias ad Satisfact- 
endum, or bring Action of Debt on the judgment, 
or a Scire facias againſt him, &c. If the Priſoner 
makes a tortious Eſcape, the Perſon at whoſe Suit 
he was taken in Execution may have an Alias 
Cap. to take him again; or Action of the Caſe 
againſt the Sheriff: But if the Sheriff voluntarily 
permit the Eſcape, Debt may be brought againſt 
the Sheriff. 1 Ventr. 26g. 1 Lill. 536. 3 Salk. 
160. 7 
Debt lieth againſt a Sheriff, for Money levied 
in Execution: And if a Defendant in Execution 
is reſcued, the Sheriff is liable for the whole Debt, 
and is to have his Remedy againſt the Reſcuer. 
Dyer 241. : 

6. A Perſon may have Action of Debt upon an 
Arbitrament ; but not for Debt referred to Arbi- 
tration, which muſt be Action on the Caſe : And 
Debt will lie for Breach of a By-Law, or for A- 
mercement in a Court-Leet, &c. Action of Debt 
ſhall be brought for Money adjudg'd to be. paid 
by Arbitrators, declaring on the Award ; and 
alſo upon the Bond for not performing it. New 
Nat. Br. 267. Brownl. 55. 1 Lill. Abr. 400. 

Debt lies for Money recovered upon a Judg- 
ment, ec. And if a Man recovers Debt or Da- 
mages in London, on Action brought there by the 

| B 4 Cuſtom 
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Cuſtom of the City, which lies not at Common 
Law; when it is become a Debt by the Judg- 
ment, Action of Debt lies upon this Judgment in 
the Courts at Weſtminſter. Nat. Br. 268. 2 
Danv. Abr. 499. In Actions of Debt on Bonds, 
a Rule may be made to ſtay Proceedings on Pay- 
ment of Principal, Intereſt and Coſts ; but not in 
Actions of Debt upon Judgments; yet the Defen- 
dant may plead a Tender and wncore priſt. Mod. 
Caf. o. a7 | 
7. Action of Debt is ſometimes brounded on an 

Act of Parliament; as for a Parſon againſt a Pa- 

riſhioner for not ſetting out Tithes, wherein the 

Plaintiff ſhall recover the treble Value, by the - 
Statute 2 Ed. 6. c. 13. Againſt a Hundred for 2 
Robbery committed on the Highway, in the Day- 
Time of any Day, except Sunday, when the 
Hundred ſhall anſwer it, if the Robbers are not 
taken in 40 Days, Cc. 27 Eliz. c. 13. Againſt 
a Man for arreſting, or cauſing one to be arrefted 
in another Man's Name, without his Conſent,- 

upon the Statute 8 Eliz. c. 2. And if an Attor- 
ney ſuffer another to follow any Suit in his Name, 
he ſhall forfeit 20 J. and the Party grieved ſhall 
have Debt; by 3 Fac. 1. c. 7. And ſq in many 
other Caſes Debt lieth. 


The Manner of Proceeding in Afions of 
Debt. 
HE Proceedings upon Actions of Debt in 
Order to Trial in the Courts at Weſtmin- 
n 0s | 
1. By Writs, Proceſs, and Arreſts, 
2. By Bail and Appearance. 
3. By Declarations, Pleadings, &c. 


1. 


Ot Actions and Remedies. 9 


1. A Writ is the King's Precept, commanding 
ſomething to be done touching a Suit or Action. 
And of Writs there are divers Kinds, in many 
Reſpects; ſome Ire real, concerning the Poſſeſſion 
of Lands, called Writs of Entry, or of Right 
touching the Property, & c. Some are perſoral, 
relating to Goods, Chattels, and perſonal Injuries; 
and ſome are mixed, for the Recovery of the 
Thing and Damages. 2 Juſt. 39. 

The Writs in civil Actions are either Original, 
or Judicial ; original Writs are iſſued out of the 
Court of Chancery, for the ſummoning a De- 
ſendant to appear, and are granted before the 
Suit is begun, to begin the lame; and judicial 
Writs iſſue out of the Court where the Original 
is return'd, after the Suit is begun, to carry on 
the Cauſe : The Originals bear Teſte in the 
Name of the King ; but judicial Writs bear Date 
in the Name of the Chief Juſtice; and a Writ 
without a Teſte is not good, for the Time may 
be material when it was taken out; and if it be 
out of the Common Law Courts, it muſt bear 
Date ſome Day in Term, (not being Sunday) but 
in Chancery Writs may be ilſved in the Vacation 
as well as Term-Time, as that Court is always 
open : Allo there are to be 15 Days between 
the Teſte and Return of Writs, where the Suit 
is by Original; but by Statute, Delays in Actions 
by reaſon of 15 Days between the Teſte and 
Return in perſoval Actions and Ejectments are 
remedied. F. N. B. 51, 147. 2 Co. Inſt. 40. 
13 Car. 3. c. 3. 

An original Writ deſective in Form, is abate- 
able; but it is allow d to be good by Pleadings, &c. 
and tho' an Original may not be amended, yet a 
new Writ may be taken out, where it is not 
amend- 


10 Ok Actions and Remedies. 


amendable: Writs Judicial, if erroneous, may be 
amended; and Writs may be renewed every Term, 
until a Defendant is arreſted, but not after five 
Terms in B. R. when a new Wit muſt be iſſued, 
and the Plaintiff may not renew the old one. 
And all Writs are to be returned and filed in due 
Time, in the Court where returnable ; for the 
filing them is the Warranty for the Proceedings. 
2 Lill Abr. 716, 717. 

The King's Writs cannot be denied to the Sub- 
Jet ; and after the Action is fixed on, for a 
Wrong done, or a Right detained, as in Debt, 
on the Caſe, &c. ſuch a Writ muſt be taken out 
as is ſuitable to the Action, being grounded upon 
it: And if in the Writ ſeveral Perſons are in- 
cluded, (for four Defendants may be put in one 
Writ) there muſt be ſeveral Warrants from the 
Sheriff to execute the ſame. Mod's Inſt. 560. 

Attachment lies againſt Sheriffs, &c. for not 
executing Writs, or for doing it oppreſſively by 
Force, or not doing it effectually, through any 
corrupt Practice. The Sheriff's Bailiffs cannot 
execute a Writ directed to the Sheriff, without 
his Warrant: And Sheriffs are not to grant War- 
rants for Arreſts, before the Receipt of the Writ; 
if they do they ſhall forfeit 10 l. and Damages. 
43 Eliz. c. 5. If a Bailiff be kept off from 
making an Arreſt, he ſhall have an Action of Aſ- 
fault: And where any Bailiff touches a Man, 
which is an Arreſt, and he makes his Eſcape, it is 
2 Reſcous, and Attachment may be had againſt 
him. If a Bailiff lays Hold of one by the Hand, 
whom he had a Warrant to arreſt, as he holds it 
out at the Window; this is ſuch a taking of him, 
that the Bailiff may juſtify the breaking open of 


the Houſe to carry him away : But Doors may 
| not 


* < 
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not be broke open to make an Arreſt in civil 
Caſes, unleſs it be in Purſuit of one arreſted. 1 
Ventr. 306. 5 Rep. 91. 1 Salk. 79. 

An Arreſt in the Night, as well as the Day, 
is lawful : But no Writ, Proceſs, &c. (except in 
criminal Caſes) ſhall be ſerved on a Sunday; on 
Pain that the Party ſerving them ſhall be liable to 
the Suit of the Party grieved, and anſwer Dama- 
ges as if the ſame had been done without Writ ; 
and Action of falſe Impriſonment lies for Arreſt 
on a Sunday, and the Arreſt is void. Stat. 29. 
Car. 2. c. 7. A Perſon may be retaken on a Sun- 
day, where arreſted the Day before; or upon an 
Eſcape Warrant, when one goes at large out of 
the Rules of the King's Bench or Fleet Priſon, &c. 
Mod. Caf. 231. 5 Ann. c. 9. 

If where there are ſeveral Perſons of the. ſame 
Name, a Bailift arreſts a wrong Perſon, he is liable 
to Action of falſe Impriſonment: And if he ar- 
reſts a Man without Warrant, tho? he afterwards 
receives one from the Sheriff; or if he arreſts one 
after the Return of the Writ be paſt ; and where 
a Bailiff demands more than his juſt Fees when 
offered, and detains a Perſon thereupon; or if a 
Man be any ways unlawfully detained, in all theſe _ 
Caſes it will be falſe Impriſonment; and large 
Damages are recoverable in theſe Actions. Dyer 


444. 1 Inſt. 124. 
Y No Bailift ſhall carry any Perſon arreſted to a 
Tavern, Ale-houſe, &c. without his Conſent, ſo 
as to charge him with any Beer, Ale, Wine, &c. 
but what he ſhall freely call for; nor ſhall carry 
him to Priſon within 24 Hours; nor demand any 
greater Sum than the Law allows, for the Arreſt 
or waiting till Bail is given, &c. or receive a 
greater Sum for Lodging or a Day's Diet than is 


allowed 
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allowed by Juſtices of Peace, Cc. Stat. 22 K 


23 Car. 2. c. 2. 2 Geo. 2. c. 22. | 

If a Debt be under 10 J. on Writs out of a 
ſuperior Court, or under 40 5. in an inferior Court, 
the Defendant ſhall not be arreſted, but he per- 
ſonally ſerved with a Copy of the Proceſs, and 
not appearing at the Return, the Plaintift may 
enter an Appearance for him, and proceed, c. 
No Perſon ſhall be held to ſpecial Bail on ſuch 
Writs; and Affidavit to be made of the Cauſe of 
Action, when it is 10 J. &c. or upwards, and the 
Sum indorſed on the Writ, for which only Bail 
ſhall be taken, where a Man is arreſted. Hat. 12 
Geo. 1. c. 29, 

When the Cauſe of Action is under 10 J. in 
any ſuperior Court, or 40 5. in inferior, the Pra- 
ceſs ſhall be in Engliſb, and the Defendant ſerved 
with a Copy of it, and alſo Notice thereon to ap- 
pear at the Return, Cc. and the Fee for aki 
and ſerving the Copy of the Proceſs and Notice, 
ſhall be no more than 5 f. out of ſuperior Cou. ts, 
and 1 s. the inferior Courts. 5 Geo, 2: c. 27. 


The Form of a Bill of Middleſex in B. R. 


Middleſex, 2 Sheriff is commanded to take 

A. B. if he is to be found in his 
Bail: wick, and that he ſafely keep him, ſo that 
he have his Body before our Sovereign Lord the 
King at Weſtminſter, on Wedneſday next after 
three Wicks from St Michael (or other Day of 
Return) to anſwer to C. D. in a Plea of Treſpaſs : 
And that hz then have there this Precept. 


By Bill, Ventris. 
"— 


6 


1 
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If the Action requires Bail, then this Clauſe 
is added: And alſo to a Bill of the ſaid C. for 
twenty Pounds of Debt, according to the Cuſtom 
of the Court of the ſaid Lord the King, before 
the King himſelf to be exbibited; and that he 
have there, at the ſame Time, this Precept. 
For twenty Pounds on Oath. (The Attorney's 


Name indors'd.) 
The Form of a Latitat in B. R. 


EORGE the Second, by the Grace of God, 
King of Great Britain, France and Ireland, 
Defender of the Faith, &c. To the Sheriff of 
Norfolk, Greeting : Whereas we lately commanded 
our Sheriff of Middleſex, that he ſhould take C. D. 
and E. F. if they ſhould be found in his Bailiwick, 
and keep them ſafely, ſo that he might have. their 
Bodies before us at Weſtminſter, at a certain Day 
now paſt, to anſwer to A. B. in a Plea of Treſpaſs ; 
and alſo to a Bill of him the ſaid A. againſt the 
aforeſaid C. for Ten Pounds of Debt, according 
to the Cuſtom of our Court, before us to be exhibit- 
ed: And our ſaid Sheriff of Middleſex, at that 
Day made a Return to us, That the ſaid C. and 
E. were not to be found in his Bailiwick ; where- 
upon on the Behalf of the ſaid A. it is teſtified in 
our Court before us, that the aforeſaid C. and E. 
lurk and wander up and down in your County; 
Therefore we command you, that you take them, if 
they are to be found in your Batliwick, and ſafely 
keep them, ſo as you have their Bodies before us at 
_ Weſtminſter on Wedneſday next after three Weeks 
of the Holy Trinity, to anſwer to the aforeſaid 
A. in the Plea and Bill aforeſaid; and that you 
have there then this Writ. Witneſs Philip Lord 
7 Hard- 
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Hardwick at Weſtminſter, the Day, &c. in the 


Eighth Tear of our Reign. 
Ventris, 


The Form of an Alias and Pluries. 


EORGE the Second, &c. To the Sheriff 

of N. Greeting: We command you, as at 
another Time we have commanded you, that you 
take C. D. and E. F. if they ſhall be found in your 
Bailiwick, and ſafely keep them, ſo that you have 
their Bodies before us at Weſtminſter, on the Day, 
&c. next after (ſuch a Return) to anſwer to A. B. 
of a Plea of Treſpaſs; and alſo to the Bill of 
the ſaid A. againſt the ſaid C. and E. for Ten 
Pounds of Debt, according to the Cuſtom of our 
Court, before us to be exhibited : And have you 
then there this Writ. Witneſs Philip Lord Hard- 
wick, G C. 


A Pluries Capias varies from the Alias, only 
by inſerting the Word oftentimes we commanded, 
inſtead of at another Time. 


The Form of a Capias in Debt, in C. B. 


EO RG E the Second, &c. To the Sheriff 

of Norfolk Greeting : We command you, that 

you take C. D. late of, &c. in your County, Gent. 
and E. F. late of the ſame Place in your County, 
Yeoman, if they are to be found in your Bailiwick, 
and ſafely keep them, ſo that you have their Bodies 
before our Juſtices at Weſtminſter, on the Morrow, 
of All Souls, to anſwer to A. B. of a Plea, that 
he render to him Thirty Pounds, which he owes to, 
and unjuſtly detains from him ; and have you there 
| this 


— 
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this Writ. Witneſs Robert Eyre Knight, at Weſt« 
minſter, the Day, &c. in the Sixth Tear of our 
Reign. | | | 


2. Bail is Security for the Appearance of the 
Defendant, at a Day and Place certain, to anſwet 
the Plaintiff's Suit. And in all Caſes where Pro- 
ceſs iſſues forth to take the Defendant's Body, if 
an Appearance only, and not ſpecial Bail is re- 
quired, there the Defendant may appear in Court 
in his proper Perſon, and file common Bail. 1 
Lill. Abr. 85. 285 

There is both common and ſpecial Bail: Com- 
mon Bail is in Actions of ſmall Concernment, 
being called Common, becauſe any Sureties as 
John Doe and Richard Roe in that Cafe are 
taken; whereas in Cauſes of greater Weight, as 
Actions upon Bond or Specialty, c. where the 
Debt amounts to 10 J. or above, Special Bail or 
Surety muſt be taken, ſuch as Sublidy-Men at 
leaſt, and they according to the Value. 4 Laſt. 
179. 

As there are different Kinds of Bail ; ſo there 
are divers Sorts of Bail-Pieces, viz. 1. A common 
Bail-Piece, where the Defendant is ſerved with a 
Copy of the Proceſs ; this is meerly to bring the 
Defendant into Court, and is in Nature of an Ap- 
pearance in the Court of Common Pleas. 2. A 
fpecial Bail-Piece on a Cepi Corpus, or Arreſt re- 
turn'd, when the Defendant is actually arreſted, 
and the Sheriff hath taken a Bail- Bond. 3. A 
Bail- Piece on a Habeas Corpus, in Caſe a Defen- 
dant lives at a great Diſtance from Weſtminſter, and 
a Cauſe is removed out of an Inferior Court. 4. 
Bail-Pieces taken before Commiſſioners in the 

Coun- 


3 
4 
' 
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Country, by Virtue of the Stat. 4 V. & N. 
2 4. f * | 
Theſe Bail-Pieces if Common, are to be filed 
in the Office within ſix Days after the End of 


the Term the Attorney appears: And Special 
Bail, which is taken before a Judge, or by Com- 


miſſioners, when accepted, is to be filed; after 20 


Days Notice given of putting in Special Bail be- 
fore a Judge, on a Cepi Corpus, if there is no 


Exception, the Bail ſtall be filed in four Days. 


Upon a Habens Corpus 28 Days are allowed to 
except againſt the Bail, and after that, if it be 
not excepted againſt, it fha!l be filed in four Days. 
1 Lill. 174. 1 Salk. 98. | | 
Bail is not properly ſuch till it is filed; but it 
ſhall be accounted good, till the ſame is queſtioned 
and difallowed. And when Cogniſors of Bail are 
queſtioned, they muſt juſtify themſelves in open 
Court, by Oath of their Abilities; or before one 
of the Judges of the Court; or by Aﬀidavit be- 
fore Commiſſioners as took the Bail: And the 
Court may adjudge Bail ſufficient ; when the 
Plaintiff will not accept it. Alſo a Defendant, 
with Leave of the Court, may depoſite Money 
in Court inſtead of Bail; And the Court on 
Motion, or a Judge at his Chamber will order a 
common Appearance to be taken, when Special 
Bail is not required. 1 Lid. Abr. | 
If the Defendant doth not find Common or 
Special Bai, the Attorney for the Plaintiff is to 
call upon the Sheriff for his Return of the Writ, 
on Default whereof, a Rule being made for. it, 
the Sheriff ſhall be amerced, or ſummoned be- 
fore a Judge to ſhew Cauſe, Cc. and if on a 
Ceyi Corpus no Bail is return'd, a Rule will bs 


made out to bring in the Defendant's Body. 
When 
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When a Sheriff hath taken good Bail of the De- 
ſendant, he will on a Rule return a Ceęi, and 
aſſign the Bail-Bond to the Haintiff; and then 
the Deſendant and Bail may be arreſted on the 
Bond, by the Plaintiff in his ooẽn Name. . Stat. 
4 „ An. „ guide , 

Sheriffs are to let to Bail Perſons arreſted; upon 
reaſonable Sureties, having ſufficient within the 
County to keep their Days in ſuch Place; &c. as 
the Writs require, 23 H. 6. c. 10. And the 
Statute 1 W. & M. provides againſt exceſſive 
Bail. By late Orders of Court, Bail ſhall be liable 
for ſo much as is ſworn to and indorſed on the 
Proceſs, or for a leſſer Sum ; and not be diſchar- 
ged tho” the Plaintiff declares for more. On Ex- 
ception entered againſt Bail, the Defendant muſt 
procure them to juſtify in four Days, if in Term, 
or on the firſt Day of the next Term, if in Vaca- 
tion. Ord. B. R. Eaſt. 5 Geo. 2. Altho' the 
Bail taken by the Sheriff on Bail-Bonds is put in 
above, yet the Plaintiff may except againſt ſuch 
Bail: Special Bail ſhall be perfected within four 
Days after Exception, or in Default the Plaintiff 
may proceed on the Bail-Bond ; and the like is to 
be obſerved on Bail pat in upon Writs of Error, 
or they may be Non-proſs'd. No Attorney ſhall 
be Bail; nor ſhall any Bailiff be permitted to 
become Bail in any Action or Suit. Ord. C. B. 
Mich. 5 Geo. 2. | 

If a Plaintiff doth not declare againſt the De- 
fendant in two Terms, after Bail is put in, the 
Defendant may Nonſuit the Plaintiff, and then 
the Bail are diſcharged; for in ſuch Cale the De- 
fendant is to go only upon Common Bail, by the 
Rules of the Court. If the. Defendant render 
himſelf ro Cuſtody in Diſcharge of his Bail, upon 
C | the 


a, 2 — 
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the Day of the Return of the ſecond Writ of 
Scire facias againft the Bail, the Court fitting, the 
Bail ſhall be diſcharged : And the Bail may bring 
in the Body of che Defendant, at any Time be- 
fore the Return of the Alias Scire facias, and ren- 
der him up, which will diſcharge the Bail; but 
Care mult be taken that the Bail-Piece be vaca- 
ted in the Office. 1 Roll. Abr. 250. 6 Mod. 238. 
1 Salk. 98. 


Form of a Common Bail-Piece. 


» — — 


| Nen! | 
Of Trinity Term in the ſeventh Tear 

of the Reign of King GEORGE the P53 
Second. | 


London, (to wit.) A. B. having been 
| ſerv'd with- Proceſs is 
delivered to Bail unto | 
John Doe of London, | 
Teoman, And | 
Richard Roe of the 
ſame Place, Yeoman. 


„ 


H. C. At the Suit of 
(according to the 
Statute) C. D. 
Attorney, 


Form 
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Form of a Special Bail-Piece. 


— — * — — 


— __ 


| Of the Term of St Michael in the ſeventh 
Tear of King G:z 0RGE the Second. 


Middleſex, (to wit.) A. B. is delivered | 
n Dis to Bail on a Cepi 
Corpus, or an Ar-| 
reſt, unto h 
C. D. of &c. in the 
ſaid County, Gent. 


And E. F. of &c. in 

the ſaid County, 

Mercer. ö 
T. W. At the Suit of | 1 
Attorney for the „ 
| Defendant. 77 G. H. 


There is no Difference between the Bail Piece 
upon 2, Habeas Corpus and a Cepi, only you ſay, 
is delivered to Bail on a Hab. Corp. to C. D. &c. 
If it is a Country Bail-Piece, the Caption thereon 
at the Bottom is to be inſerted thus : Taken and 
acknowledged the 7th Day of May in the Year 
of our Lord 1734. at Blandford in the County 
aforeſaid, beſore G. P. a Commiſſioner. And if 


C 3 it 
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it be a Bail- Piece on a Certiorari, you ſay, is de- 
livered«to'Bait:on 4. Writ to cauſe Proceedings 
to be certified. 5 

zr The Declaration is a Shewing in Writing of 
the Cauſe of ,Complaint/of/ the Plaintiff againſt 
the Defendant. wherein the Patty is ſuppos'd to 
have received ſome Wrong: It is an Expoſition 
of the Wrir, withithe Addition of Time, Qircum- 
ſtances, Cc. and muſt be true, clear and certain; 
ſor the Court is not: to take Things in it by Im- 
plic tion. dun G | 

A .Declaratipn, is grounded upon the Writ in 
the Common Pleas, and Bill of Middleſex or 
Latitat in the King's Bench; and one may not 
regularly declare in B., R. againſt a Perſon that 
is not in Cuſtody. , the Marſhal, or hath not 
filed Bail; unleſs he is a privileged Perſon, | In 
Actſon of Debt upon a Bond, the Plaintiff in his 
Dedlaration muſt alledge a Place where, the Bond 
was made, becauſe the Jury ſhould! come from 
that Place: And if one declare upon an Obliga- 
tion, with a hic in Curia prolat', he muſt on Oyer 
en we ſhew the Obligation, or the Declaration 
will not be good. Alſo a Plaintiff, degtaring as 
Executor\or Adminiſtrator, ought to ſet forth the 
Probate of\che Will, and Letters of Adminiſtra- 
tion granted, with a profert in Cutia. Dyer 15, 
. 21 8 kk _ 
Al ane bed intthe . Cuſtody of the Marſha of the 
Court, for Debt drs other Cauſe of Action, any 
BigintUf may file n Deblaration againſt m, amd 
he:is obliged to plead thereto; and it is ehe fame 
brhenm he is aut uponzBail, any other may declare 
againſt him, for be äs bound to anf et every 
weis Suit: 11 Lidl. 4138 When a Decliration is 
baG&aff the Defendant demurs, — 
7 22 et 
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ſet it right in a ſecond Action; / but if che Deſen- 
dant do not take Advantage of tity but pleads in 
Bar, and the Plaintiff proceeds to Iſſue thereoh; 
if the Right is found for the Defendant, (he 
Plaintiff. is eſtopp'd by the Verdict from bting- 
ing a new:;AGion-:: And ſo it-is-if he had de- 
murted to the Elea in Bar. 1 Mod. 20, 207. 

In real Actions, the Declaration is called a 
Count; and in all Actions it is good to lay ſuffici- 
ent Damages therein. A Plaintiff's Attorney may 
amend his Declaration in B. R. in Matter of 
Form, after the general Iſſue pleaded, before En- 
try thereof, without paying Coſts, or giving Im- 
parlance; but if he amends in Subſtance, be 
mult pay Coſts, or give an Imparlance « Andsif 
he amend in Subſtance, after a ſpecial Elea plead- 
ed, altho' he would give Imparlanee, he is to 
pay Coſts. Where a Declaration is defective, it 
is ſometimes aided by the Statutes of Jeofails, &c. 
but they belp only matters of Form, not Mat- 
ters of Subſtance ; for Uncertainty in a Deciara- 
tion, which is Matter of Subſtance, is -not added 
by Statute after Verdict. 5 Rep. 35. 1 Lil. 
Abr. 409. IM: F a4 
All Declarations are to be filed, before which 
they ate not of Record to warrant a Judgment: 
On filing Declarations, Copies thereof are ſerved 
on the Defendants, or their Attornies, Cc. and 
by an Order of all the Judges, 12 VJ 3; upon 
Delivery or Tender of a Copy of any Declaration, 
the Defendant's Attorney ſhall pay for it aſter the 
Rate of 4 d. per Sheet, Cc. and if any Perſon 
refule to pay for the Copy tender'd, the ſa d 
Copy is to be left in the Office with the Clerk 
that keeps the Files of Declarations, and there- 


upon the Plaintiff's Attorney giving Rules to 
C 3 plead, 


* 
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plead, may for: Want of a Plea fign Judgment; 
and before any Plea ſhall be received, the Deſen- 
dant's Attorney is to pay for the Copy of the 
Declaration. | 
If the Attorney for the Plaintiff does not draw 
up and deliver a Copy of the Declaration to the 
Defendant or his Attorney, or file the ſame with 
the Clerk of the Declarations, before the End of 
the next Term after the Writ is returnable, the 
Plaintiff may be Non proſs'd, and the Defendant 
ſhall have Coſts. So it is where one comes upon 
a Habeas Corpus, and Bail is given thereon ; if 
the Plaintiff doth not declare againſt him within 
ewo Terms, including the Term the Defendant 
was brought in, the Action and the Bail are to 
be diſcharged, and the Plaintiff Non proſs'd with 
Coſts. But if a Defendant appears in Court in 
Perſon, at the Return of the Writ, and it be ſo 
mentioned in the Bail-Fiece, the Plaintiff muſt 
declare within 3 Days or a Non Prof. may be enter'd 
againſt him with Coſts, by the Stat. 8 Eliz. c. 2. 
It is ordered, That where ſpecial or common 
Bail is filed, and Notice thereof given, a Copy 
of the Declaration ſhall be delivered to the At- 
torney for the Defendant, who is to pay for the 
ſame, or on Refuſal, or not knowing where he 
lives, it may be left in the Office, and Notice of it 
muſt be forthwith given to the Defendant; and 
ſuch Declaration ſhall be held well delivered from 
the Time of ſuch Notice only: And where the 
Cauſe of Action is ſpecially expreſs'd in any Writ, 
by Virtue of which the Defendant is arreſted, 
- and the Plaintiff having declared ; the Defendant 
ſhall! plead within the uſua} Time, without Im- 
parlance, as by Original. And if the Defendant 
lives within 20 Miles of London, the Declaration 


ſhall 
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ſhall be delivered with Notice to plead in four 
Days after the Delivery: thereof; and if he lives 
above 20 Miles off, the Declaration is to be de- 
livered with Notice to plead in eight Days after 
Delivery; and on Default of pleading in thoſe 
Times, the Plaintiff may ſign his Judgment. Ord. 
Cur. B. R. Trin. & Hill. 2 Geo. 2. And Trin. 
5 & 6 Geo. 2. 

Where a Copy of the Proceſs is ſerved upon 
any Defendant, and the Plaintiff's Attorney en- 
ters an Appearance for him, purſuant to the Jate 
Act of Parliament, a Copy of the Declaration 
ſhall be left in the Office, and an Engli/h Notice 
delivered the Defendant, ſignifying the Nature of 
the Action, and in whoſe Office the Declaration 
is leſt, &c. and that unleſs the Defendant plead 
within 4 Days, Cc. Judgment will be entered 
againſt ſuch Defendant by Default: And if the 
Defendant does not plead by the Time the Rules 
for pleading are out, the Plaintiff ſhall ſign Judg- 
ment, without any further calling for a Plea ; and 
thereon Notice may be given of executing a Writ 
of Inquiry, by delivering it to the Defendant, or 
leaving the fame at his laſt or uſual Place of 
Abode. Ord. C. B. Mich. 1 Geo. 2. See Ord. 
Paſch. 3 Geo. 2. 


The Form of a Declaration in Debt in 
Ms: 


Michaelmas Term in the ſeventh Year of King 
George the Second, 


Middleſex, to B. Complains of C. D. othere 
wit. * wiſe called C. D. of the 
Pariſh of St. Clements Danes in the County of 
C4 Middleſex 
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Middleſex afareſaid, Gentleman, in the Cuſtody of 
the Marſhal of the Marſhalſea of our Sovereign 
Lord the King, before the King himelf, of a Plea, 
that he render to him Twenty Pounds of good and 


lawful Money of Great Britain, which he owes #0, | 


him, and unjuſtly detains ; for that, to wit, That 
whereas the ſaid C. the Day, &c. in the Tear of 
the Reign, &c. of the Lord George the. ſecond, 
now King of Great Britain, at the ſaid- Pariſh of 
S*. Clements Danes in the County aforeſaid, by 
his certain MMiting Olligatory, ſealed with the Seal 
of the ſaid C. and here ſhewn to the Court of the 


faid Lord the King, the Date whereof is the ſame 


Day and Year above, acknowledged himſelf to be 
held and firmly bound to the ſaid A. in the ſaid 
Twenty Pounds, to be paid to the ſaid A. when- 


ever he ſhould be thereuato required: Neverthe- 
teſs the ſaid C. altho' thereunto often required, 


hath not paid to the ſaid A. the ſaid Twenty 
Pounds, or any Part thereof, but hitherto hath re- 


fuſed, and ſtill doth refuſe to pay it to him; where- 


upon the ſaid A. ſaith, that he is the worſe, and 
hath Damage to the Value of Ten Pounds; and 
therefore he brings his Suit, and hath good Proof 
of the Premiſſes, when the Court will conſider 
thereof. 


H. C. for the | J. Doe. 
Plaintiff; 2 A . 
T. W. for the Pledkes of Proſecuting 
Defendant. R. Roe. 


7 


Another 
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An other Form of a Declaration in Debt. 


London. B. complains of C. D. in Cuſtody 
b » of the Marſhal, &c. of a Plea, 
that he render to him Thirty Pounds of good and 
lauful Money of Great Britain, which he owes to, 
and unjuſtly detains from him ; For that, whereas 
the ſaid C. on the Day, &c. in the Tear, &c. at 
L. aforeſaid, to wit, in the Pariſh of the Bleſſed 
Mary of the Arches in the Ward of Cheap, had 
borrowed of the ſaid A. the aforeſaid Thirty 
Pounds, to be paid to the ſaid A. when afterwards 
be ſhould be thereto required: Tet the ſaid C. altho* 
thereto often requeſted, hath not paid the ſaid Thirty 
Pounds to the ſaid A. but hath hitherto altogether 
denied, and ftill doth deny to pay the ſame to him; 
to the Damage of the ſaid A. &c. and thereupon 
he brings his Suit, &c. | | 


In the Common Pleas, the Declaration begins: 
C. D. late of, c. was ſummoned to anſwer A. 
B. of a Plea, that he render, &c. And where- 
upon the ſame A. by, &c. his Attorney complains, 
That whereas the ſaid C. &c. —— And Note in 
C. B. In Debr, Account, Covenant, Detinue, 
and Replevin, the Word ſummoned to Anſwer is 
uſed; And in Caſe, Treſpaſs, Trover and Eject- 
ment, attached to Anſwer. 


The Form of a Plea in Debt. 


ND now at this Day, to wit, the Day, &c. 

in this ſame Term, came before our Lord 

the King at Weſtminſter, as well the aforeſaid A. 
| B. 
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B. by his Atttorney aforeſaid, as the aforeſaid C. 
D. by, &c. his Attorney; and the ſaid C. defends 
the Force, Injury and Damages, and whatever 
elſe he ought to defend, when and where the Court 
will confider thereof; and ſaith, That he doth not 
owe to the ſaid A, the ſaid Sum of Twenty Pounds, 
or any Part thereof, in Manner and Form as the 
ſaid A. above complains againſt him; aud of this 
he puts himſelf upon his Country, &c. 


All Pleadings are either General or Special ; 
a general Plea is drawn on a little Piece of 24, 
ſtamp'd Paper, having only the Defendant's At- 
-torney's Name to it, thus: In Debt, He owes 
nothing; or if by Bond, Tit not his Deed, Oc. 
In Caſe, He hath not promiſed : In Treſpaſs, 
Not Guilty, &c. And ſpecial Pleas are drawn up 
in Form, ſetting forth the Matter pleaded at 
large, with a proper Concluſion to the Declara- 
tion or Action; and muſt be ſigned by Counſel : 
They are of two Sorts, Pleas in Abatement, and 
in Bar, A Plea in Abatement begins, That the 
Defendant ought not to anſwer the Bill, &c. And 
it concludes in this Form; Whereupon he prays 
Judgment of the Bill or Declaration aforeſaid, 
c. The Plea in Bar begins; That the Plaintiff 
ought not to have or maintain his Action: And 
concludes to the Action, viz. He prays Judgment 
if he ought to. have or maintain his Action againſt 
him, &c. | 

When a Defendant hath pleaded, the Plaintiff 
anſwers the Defendant's Plea, which is called 
Replication: This muſt contain Certainty, ww 
not vary from the Declaration, but muſt purſue 
and maintain the Cauſe of the Plaintiff's Action; 
otherwiſe it will be a Departure in Pleading. __ 
| &- 
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Deſendant anſwers the Plaintiff's Replication by 
RNejoinder; and it ought to be a ſufficient Anſwer 
thereto, and enforce the Matter of the Bar plead- 
ed; if he departs from the Plea, the Rejoinder is 
not good. The Plaintift may anſwer the Rejoin- 
der by a Surrejoinder ; alſo ſometimes, tho ſeldom, 
Pleadings come to Rebutter in Anſwer to the Sur- 
rejoinder, &c. A faulty Plea in Bar, in ſome 
Caſes is made good by Replication; and the Re- 

lication may be allowed good by a Rejoinder: 
Bur not where they want Subſtance. 1 JInft. 


0 
: Afier all the above Pleadings, there may be a 
Demurrer in Law: And where the Defendant 
has pleaded in Abatement, before he pleads di- 
realy in Bar, he may demur to the Plaintiff's 
Declaration; and refer the Points of Law that 
ariſe thereupon to the Judgment of the Court, 
which determines all Queſtions arifing on ſuch 
Demurrers. Theſe Demurrers alledge Inſufficien- 
cy in the other Party's Declaration, Plea, &c. 
and if Special, ſay, That it ought not to be anſwet- 
ed, becauſe, &c. and therefore prays Judgment: 
And if the Matter be found inſufficient, Judg- 
ment is againſt him that join'd in the Demurrer ; 
but if it appear. ſufficient, Judgment is given 
againſt the Demurrant. Where the Points on a 
Demurrer are apparent and eaſy ro determine, 
the Court will proceed to give Judgment upon 
ir preſently ; but if it be doubtful or difficult, 
they will take Time to conſider thereof, and give 
a Day to the Parties: And ſometimes all the 
Judges of England are conſulted. 
By Statute, no dilatory Plea ſhall be received in 
any Court of Record, unleſs the Truth of it be 
proved by Aſfidavit, or probable Matter is ſhewn : 
== = 


* 2 * . 
bf * * = 
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And the Cauſes of Demurrer are to be ſpecially 
ſet down, or the Judges ſhall give Judgment with- 
out regarding Imperfections in any Writ, Plead- 
ing, c. ſo as ſufficient Matter appears. Stat. 4 


& 5 Ann. c. 16. F353 an | 
A Defendant. is to demur where he may do it, 
for if in ſuch Caſe he pleads, he ſhall not after- 


wards take Advantage in Arreſt of Judgment, &c. 


The Form of a general Demurrer to a 
ND the ſaid C. D. by T. W. his Attorney, 


Declaration, 
A comes and defends the Force and Injury, 
and whatever elſe he ought to defend, when and 
where this Court will conſider thereof; and the ſaid 
C. prays Judgment of the ſaid Declaration, be- 
cauſe he ſaith, that the ſaid Declaration and the 
Matter therein contained are inſufficient in Law 
for him the ſaid A. to maintain his ſaid Action 
againſt the ſaid C. to which Declaration the ſaid 
C. is under no Neceſſity, or in any wiſe bound by 
2! the Law of the Land to anſwer; and this he is 
= ready to aver Whereupon for Want of a ſufficient 
* Declaration in this Caſe, the ſaid C. prays Judg- 
11 ment of the ſaid Declaration, and that the fame 
may be quaſbed. 


Form of a Joinder in Demurrer. 


ND the ſaid A. B. ſaith, That notwith- 
ſtanding any Thing above alledg'd by the 
ſaid C. D. the ſaid Declaration ought not to be 
quaſhed ; becauſe he ſaith, that the ſaid Declara- 


tion, and the Matter therein contained, are good 
and 


. 
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and ſufficient in Lau for him the ſaid A. to main- 
tain his Aktion ngainſt the ſaid C. which ſaid 
Matter rontained in the ſaid ' Declaration the ſaid 
A: is ready to aver and prove in ſuch Manner as 
the Court ſhall think fit; and becauſe the ſaid C. 
hath made uo” Anſwer thereto, nor hitherto in any 
Manner denied the ſame, the ſaid A. prays Fudg- 
ment, and that his Damages occafioned by the Pre- 


miſes may be awarded to him, &c. 


Action upon the Caſe is a general Action given 
for Redreſs of Wrongs and Injuries, done with- 
out Force, and by the Law not provided againſt; 
And by an ancient Statute, in Action on the 
Caſe, the like Proceſs is to be had as in Actions 
of Debt ör Treſpaſs. 19 H. 7. c. g. It is ſo cal- 
led, becauſe the whole Caſe as laid in the Decla- 
ration, (except Time and Place) is ſet down, in 
the Writ; and it is ſaid to lie in few Caſes where 
there is another Remedy. ET 
As to the Kinds of this Action, they are as 
varidus as the Torts and Injuries upon which 
they are founded ; but on a general Diviſion may 
be reduced to the Heads of, ; hog 


1. Nonfeazance on Promiſes. © 
2. Malefeazance, or doing what ought not 
LS og aa taens anda 
3. Misfeazance, or 2 any Thing. 
6 4. Deceits on Contracts, &c. | 
CRY VIL py *g51r4 
5. Particular Nufances. 
. 0 a. LIL 1 - 


1. As to Nortfenzance, which is the Omiſſion 
of that which Man ought to do; if there be a 
Charge upon any Perſon, by Reaſon of his 
Tenure of Houſe or Land, to repair any Bank, 
8 Bridge, 
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Bridge, or private Way, &c.. and he doth it not, 
and thereby another receives ſpecial Damage, he 
may have Action on the Caſe againſt him: So 
where a Man is bound by Tenure to repair Sea- 
Banks, and he * Ka it, ſo that the Land of 
his Neighbour is drowned ; or when one bound 
by Preſcription to make his Hedge next my Lands, 
doth it not, whereby other Men's Cattle come 
into my Ground to my Damage, &c. and for not 
paying of Toll of a Mill or Market, Cc. this 
Action lieth. Co. Entr. 11. 10 Rep. 139. 2 
Saund. 112. | Wo 1 752 
Where a Man doth not make a good Eſtate of 
Land ſold, according to Promiſe; or do not pay 
Money upon a Bargain and Sale, according to 
Agreement; or not deliver Goods upon Promiſe, 
on Demand, Action of the Caſe lies on an expreſs 
Aſſumpfit, which may relate to one's real or perſo- 
nal Eſtate, or to a Man's Perſon : And implied 
Aſumpſit is where Goods are ſold, or Work is 
done, &c. without any Price agreed upon; here 
the Law implies a Promiſe and Satisfaction to the 
Value. But for Breach of Promiſe made by Deed, 
Writ of Covenant is to be brought : And upon 
Promiſe of Payment of Money on a Bond, unleſs 
there be a collateral Promiſe, Action of Debt 
lieth ;- and on a Bill of Exchange accepted, an 
Action lies on the Cuſtom only. 1 Dauv. Abr. 
28. 1 Roll, Abr. 517. 1 Vent. 152. 

If one defires me to be bound for him, and he 
afterwards doth not ſave me harmleſs, this is Non- 
feazance implied by Law; and Action of the Caſe 
lieth. And this Action lies againſt an Inn-keeper 
that refuſes to entertain a Gueſt or Traveller, on 
Pretence of his Houſe being full, if this be falſe : 
Alſo againſt a Smith refuſing to Shoe a Horſe, 

" baving 


— 
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having Neceſſaries for doing it; and againſt 3 
Sheriff for not arreſting a Perſon, being preſent, 
c. + Brownl. 32, 213. Dyer 158. 

2. Malefeazance is where any Man does 2 
voluntary Tort or Injury to another: If a Man 
in riding a Horſe hurts another Perſon, c. ot 
any one keeps a Dog uſed to bite Men and Cat- 
tle, and knowing thereof continues him un- 
muzzled, and I, my Child, Servant or Cattle are 
bitten, whereby I ſuffer Damage, this Action lies 
againſt the Owner. Dyer 25. 4 Rep. 188. 

If a Man is diſturbed or hindred in the. Uſe of 
a Way to his Houſe or Ground, &c, or in put- 


ting Cattle into a Common, he may have an 


Action on the Caſe. And if one Commoner ſur- 
charge the Common, the reſt of the Commoners, 
il they cannot have their Common as uſual, may 
bring Action of the Caſe againſt him: So where 
one digs Pits or Trenches, (Fc. in the Common, 
by which Cattle go in Danger of their Lives. 
And for incloſing a Man's Common, where the 
Damage occaſioned by it is ſpecial, 1 Cre. 427. 
2 Bulſt. 121. Stile 164. 

Where the Parſon or any Stranger diſturbs 2 
Perſon in the uſing a Seat or Iſle in a, Church, 
which he hath as Appendant to his Houſe : Or 
where one is diſturb'd in his Office, or the 
Profits thereof, this Action lieth. And when 
Franchiſes or Liberties are under Diſturbance from 
any : If any one ſhall hinder a Perſon that bas 
the Franchiſe of the Execution and Return of 
Writs, or Proceſs, in a Hundred, Liberty, &c. or 
ſhall diſturb an Officer in making an Arreſt, or 
in attaching or diſtraining of Goods, Action of 
the Caſe lies: But if a Man himſelf do any AR 
to prevent Execution upon his own Goods, me 

this 
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this Action doth not lie. Co. Entr. 9. F. N. B. 
102. 1 Cro. 309, 548. 5 Rep. g1. © . 
For erecting a new Market, to the Damage of 
another, &c. or if any Perſon ſhall entice away 
a Servant, Apprentice, or an Apprentice Maid, 
Cc. whereby the Maſter or Miſtreſs loſes their 
Service, and have Damage, Action on the Caſe 
lies for the ſame. 1 Lev. 296. 2 la. 198. 2 
Saund. 169. 71 7 
3. 2 may concern a Man's Houſe 
or Lands, or his Cattle, Goods, c. If my Ser- 
vant puts a Candle or other Fire in any Place in 
my Houſe, and this burns all mine and my Neigh- 
— Houſe, Action of the Caſe lieth againſt 
And if a Man in burning of Heath keep 
bis Fire ſo negligently, that the Cloſe of another 
is burnt down, this Action lies; for every Man 
is to take Care, that his Fire doth his Neighbour 
no Damage. But Action is taken away in Caſe 
of accidental Fires, by Statute. 1 Dauv. Abr. 10. 
2 Inſt. 303. 5 Rep. 13. 6 Ann. c. 31. 
If a Carrier takes Goods to carry, and wilfully | 
ſpoils them, or negligently loſes or ſufters them 
to be loſt or ſpoiled, Action on the Caſe lies : 
and if ſuch Carrier is robbed of Goods, he is 
anſwerable for the ſame, becauſe he hath his Hire, 
and therefore took upon him the ſaſe Delivery 
of the Goods; and tho' the Carrier be not ac- 
quainted with all the Particulars in a Box, &c. 
where there is Money, he ſhall anſwer in an 
Action, if robbed ; unleſs there be a ſpecial A- 
= eement or Acceptance to excuſe him. If a 
aterman or Lighterman loſe Goods, this Action 
lies againſt ſuch Water-Carrier ; but Goods may 
be thrown over-board in a Tempeſt, to preſerve 
the Lives of the Paſſengers, &c. The over-Joad- 


4 ” 
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ing a Horſe, or ſurcharging a Boat, is actiofable, 
if there be a Damage by at. Fitz. Abr. 14. 
Raſt. Entr. 484 2 Bulſt. a g. 1 Danv. Abr. 13. 
Action of the Caſed will hie againſt an Tons 
keeper for Goods ſtolen in his Houſe; and her 
the Inn-keeper is chargeable,':altho' the Gueſt 
doth not arquaint him what Goods or Money he 
hath; andi tho' he deliver the Key of the: Charhs 
ber to the Gueſt, and knows not the [Perſons 
doing it, &c. But the Perſon robbed mut. be 
a Traveller, and Gueſt in the Inn, or an Action 
will not lie. A Man coming to, àn Ian, leaves 
Goods there, and goes away for two or three 
Days; in this Caſe he is no Gueſt; and tliere fone 
if they are ſtole, no Action lleth: Tho the 
leaving a Horſe, Cc. by which) the Innkeepey 
hath Gain, makes the Owner: a. Gueſt, and the 
Inn-keeper anſwerable. 8 Cu. Ren 33. Moon 
87935, io a>! 5iis},s Sam lied 10; ande 
This Action lieth, whete any Ian-keepor lets 
a Man's Horſe to Hire, without. his Leave: And 
when 4a Horſe, that is hired, is abuſed; by the 
Rider, by riding an exceſſive Pace, or furt! 
than agreed, neglecting to take Care of him, &. 
Action of the Caſe may be brought; not if the 
Horſe die ſuddenly, without the Rider's Deſault, 
And if à Farrier undertake the Cure of my 
Horſe; or a Smith the Shoeing thereof, and doth 
it not well, as if he prick the Horſe ſo that I 
loſe the Uſe of him, Cc. for theſe Action on the 
Caſe lies. 1 Brownl. 8. 9. Fitz. 94. 2 Bulſt 

34. 7 1.11 -+& 31 
If a Chirurgeon negle&s his Patient, or gives 
him unwholſome Medicines, wheteby the Patient 
receives Injury, &c. this Action lieth: Alſo where 
a Taylor undertakes to make a Suit of ene 

D an 
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and he fpoils them; and when one undertaking 
to build 4 Houſe, does it ill; or if a Carpenter 
promiſes to mend my Houſe before a certain Day, 
and N to do it, by Reaſon whereof my 
Houſe falls, it is actionable. x Danvu. Abr. 32. 
Where a Counſellor doth not come to pleat 
his Client's Caufe, being retained to appear, by 
which the Cauſe miſearries: If an Attorney en- 
gages in a Suit without Warrant, or out of Negli- 
net or Ignorance miſmanage a Cauſe; or if 
he plead otherwiſe than he hath Authority to do, 
or make Default, &c, or in Caſe any Attorney or 
other Officer do any Thing contrary to his Truſt: 
For malicious Proſecution; and Where any Suit is 
without Ground; and for falſe Impriſonmeny, 
c. In all theſe Caſes, Action of the ſieth Alſo 
if-a Sheriff, c. refuſe to do, or do any Thing 
amiſs. relating to his Office, to the Damage of 
another ; or ſhall make a falſe Return of Proceſs, 
Cc. this Action may be had. 6 Rep. 9. Dyer 
361. 1 Cro: 173. 5 Rep. 89. 
4. For Deceits of Attornies, Cc. in diſcover- 
Evidences, or other Secrets, to the Prejudice 
of their Clients; or if any Attorney do a Thing 
in his own Name, or for his own Uſe, which he 
ought to do for me in my Name, Cc. A Man 
perſonating another in any Court or other Place, 
to his Injury ; counterfeiting Letters, to receive 
Money; cheating others at Play, with falſe Dice, 
Ce. and for all Deceits in Contracts, Action on 
the Caſe lies. Dyer 25, 75. 

If a Vintner ſells Wine for good, knowing it 
to be bad, this Action lieth: So if a Man ſells 
certain Packs of Wool, as good and merchantable, 
if they are damaged; or if one promiſe for Mo- 


ney to deliver me that which is good, and doth 
not; 


not; und where a Perſon ſells to another Cattle 
or Goods, that are not his own ; for ſelling by 
falſe Weights and Meaſures, or watranting Clothes 
to be of ſuch a Length, that are deficient of it; 
ſelling a Horſe, Cc. affirming it to be ſound, when 
it hach ſome ſecret Diſeaſe; or unwholſome Bread, 
Beer, Meat, &c 1 Danv. Abr. 173, 187. 2 
Ov. 198, R G 
And in ſome Caſes this Action ariſes upon the 
Warranty of the Seller, and in others it will lie 
without Warranty; but if the Buyer taſte the 
Wares before-hand, and like and decept them, Fc. 
without a Warranty, no Action lieth : And *tis 
ſaid Action of the Caſe lieth not, altho? they are 
warranted, when the Fault is ſo apparent that 
the Buyer may diſcern it; for the Law gives no 
Remedy for a Man's own voluntary Negligence. 
Tt is the ſame when the Warranty is after the 
Thing is'' ſold, ſo that *tis no Part of the Con- 
tract; and where any Warratity doth extend to a 
Thing to come, as that a Horſe ſhall carry a 
Man ſo many Miles a Day, or the like. 2 Cyo. 
631. 3 Bulſt. 94. 13 H. 4. Finch 187. 

The bate Affirmation of a particular Sort of 
Diamond; if the Seller doth not warrant it, will 
not maintain an Action; Bat where 2 Man hath 
the Poſlefſion of a perſotial Thing, the Affirming 
it to be his own, is a Warranty that it is ſo: 
*Tis, otherwiſe in Caſe of Lands, where the Buyer 
muſt ſee that he hath Title. For all Deceits uſed 
by Tradeſmen in their Trades; and if Goods in 
Pawn are refuſed to be delivered, on offering ths 
Money, &c. Action on the Caſe may be had. 2 
Cro. 4. 196. 1 Salk. 210. 4 Rep. 18. 
5. For a particular Nuſance, to a Man's Houſe, 
Water, Way, Light or Air, by building, diverting, 
D 2 ſtopping, 


\ 
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ſtopping, digging, t. whereby he is damnified, 
ion: of the Caſe lieth. If one builds his Houſe, 

o that: the Eaves thereof hang over and drop 
upon mine, and cauſe it to periſh, or other- 
wiſe trouble my Dwelling therein: Or if a Man 
erect a Houſe: upon a new Foundation ſo near to 
my Houſe, that he ſtops up my Window, and 
takes away my Light; I may have Action of the 
Caſe againſt him; but not if the Building be on 
an old Foundation, where there was a Houſe be- 
ſore. Co. Lit. 36. 1 Bulſt. 116. 
The Erecting of a Glaſs-houſe, a Brew. houſe, 
or an Houſe of Office, &c. may be a Nuſance, 
for which he, that hath any Damage thereby, may 
bring this Action: Where a Man hath a Water 
running to his Hauſe or Land for his neceſſary Uſe, 
and .another.{tops or, turns it; or in Caſe a Tan- 
ner erects a Lime Pit near the. Water- courſe, ſo 
that the Corruption of the Pit ſpoils the Water; 
if Dye houſes are erected, the Filth of which de- 
ſtroys Fiſh in a River; or if any, Tallow-chandler 
ſets up a Furnace near an Inn, and the Stink 
annoys the Gueſts; Hogs are kept in a Hog-Srye 
near a Man's Parlour, whereby he loſes the Bene- 
fit of it, &c. .. Theſe:are Nuſances, for which Ac 
tion lieth : And an Action upon the Caſe lies, for 
hindring of the, wholeſom Air, as well as for cor- 
rupting of it. 2 Roll. Abr. 140. Telv..48, 159. 
een r 
For the breaking down a Wall, or Sluice; or 

if one break down the Bank of a. River, &. 
Alſo for damming up Rivers, or throwing Stones 
or Rubbiſh therein; and ſtopping, or not ſcour- 
ing of a Ditch, Cc. Action on the Caſe lies: And 
the Continuation of a Nuſance is as it were a 
new Nuſange: But for a common Nuſance to a 
| High- 


ny 
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Highway, and Annoyances of Rivers, Bridges, &c. 
common to every Body, the Remedy is not by 
Action, but by Preſentment, or Indictment. 1 
Cro. 747, 402. Dyer 248. 2 Inft. 402. : 


The Form of a Declaration in Caſe for 
Goods and Merchandizes ſold, 


Middleſex, to B. complains of C. D. in 
wit. Cuſtody of the Marſbal, &c. 
For that whereas the ſaid C. on the Day and id 
the Tegr, &c. at S. in the County of M. aforeſaid, 
was indebted. to the ſaid A. in Twenty Pounds of 
Inuſul Money of Great Britain, ſor divers Goode 
and Merchandizes to the ſaid C. by the ſaid A. 
at the ſpecial Fnſtance and Requeſt of him the ſaid 
C. before that Time ſold and delivered; and bein 
fo indebted, the ſaid C. in Confideration 3 
afterwards, that is to ſay, the ſame Day and Tear, 
at the Pariſh aforaid, in the County aforeſaid, 
aſſumed upon himſelf ; and to the ſaid A. did 
then and there faithfully promiſe, that he the ſaid 
C. would well and truly pay and content to the 
ſaid A. the aforeſaid Twenty | Pounds, when | he 
Id be afterwards thereunto required: And alſo 
whereas the ſaid C. afterwards, that is to ſay," on 
the Day, &c. in the ſaid Tear of the Reign, &c. 
at S. aforeſaid, in Conſideration that the A. 
had,” at the like Inſtance and Requeſt of the ſaid 
C. fold and delivered to him the ſaid C. divers 
other Goods and Merchandixes, the ſame C. did 
thereon tale upon himſelf. and to the ſaid A. then 
and there faithfully promiſed, that he the ſaid C. 
would likewiſe well and truly pay and ſatisfy. to 
the ſaid A. when he ſhould be thereunto required, 
Tir D 3 ſuch 
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fuch Sum of Money as the ſaid Goods and Mere 
chandixes were reaſonably worth; and the ſaid A, 
in Fatt ſaith, that the Goods and Merchandizey . 
2 mentioned were worth Twenty Pounds of lau- 
ful Money of Great Britain, of which the ſaid C. 
er the ſame Day and Tear, and at the 
lace aforeſaid, had Notice: And alſo whereas the 
| ſaid C. afterwards, that is to ſay, the Day, &c. 
in the Tear laſt aboveſaid, at the Place aud in the 
County aforeſaid, had accounted with the faid A. 
of aud concerning divers Sums of Money to the 
fame A. by the /aid C. before that Time due and 
owing, and then being in Arrear aud unpaid ; 
and upon that Account the ſaid C. was then and 
there found in Arrearage 10 the Jaid A. in other _ 
Twenty Pounds of like lawful Money of Great 
Britain, and being ſo found in Arrearage, the ſaid 
C. in Confideration thereof, did afterwards, that 
is to ſay, the ſame Day and Tear at the Place and 
in the County aforeſaid, aſſume and take upon him- 
ſelf, and to the ſaid A. did then and there faith- 
fully promiſe, that he the ſaid C. would well and 
truly pay and gontent to the ſaid A. the ſaid Twen- 
ty Pounds laſt mentioned, when he ſhould be after- 
wards thereto required. Nevertheleſs the ſaid C. 
in uo wiſe regarding his ſeveral Promiſes and 
Undertakings aforeſaid, ſo made in Form afore- 
ſaid, but contriving and fraudulently intending the 
{aid A. craftily and ſubtilly to defraud and decei ve 
in this Particular, the aforeſaid ſeveral Sums of 
Money, or any Part thereof to the ſaid A. hath 
wot paid, nor in any Manner contented him for 
the ſame ; although to do this, the [aid C. after- 
wards, that is to ſay, the Day, &c. in the Tear 
eforeſaid, at the Place and in the County aforeſaid, 
was requeſted by the ſaid A. but he hath * 
altg- 
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altogether refuſed, and fil doth refuſe to pay the 
Same 1 him, or in auy Wiſe to content him there« 
fore; by Reaſon whereof the ſaid R. ſaith that he 
is the worſe, and hath Damage to the Value of 
1 Pounds ; and therefore hegbrings bis Suit, 

Ce | 


Form of a Declaration in Caſe, for De- 
ceit upon a Warranty of Goods, 


Berks, to A B. complains of C. D. in Cuſtody 
Wit. „ of, &c. For that whereas the 
aid C. the Day and Tear, &c. at N. in the Coun» 
ty * oh in Conſideration of Seventeen Pounds 
lawful Money of Great Britain, by the afore- 
aid A. to him the ſaid C. then and there in 
Hand paid, did bargains and ſell unto the ſaid A. 
one Hog ſbead of white Lisbon Wine, and upon 
making the ſaid Bargain and Sale, he the ſaid C. 
did then aud there warrant the ſame Wine to be 
neat and perfet# Wine, and in good Condition : 
But he the ſaid A. in Fat ſaith, that the Wine 
aforeſaid, at the Time. of the Bargain and Sale 
aforeſaid, was corrupted and adalterated Wine, 
and if drank, would be hurtful ro Man's Body 
whereby the ſaid A. upon the ſaid Bargain and 
Sale and Warranty aftreſaid, was very much de- 
ceived and defrauded, to the Damage of the ſaid 
A. &c. and thereof he brings his Suit, &c. 


The Form of a Declaration in Caſe for 
a Nuſance to a Man's Water. 


Wilts, to B. complains of C. D. in the 
wit. + Cuſtody of the Marſhal, &c. For, 
that whereas the ſaid A on the Day of, &c. in th 

D 4 Tear 


zo Of Acttons and Remedies. 
Tur of the Reign &c. h aluays from thence 
hitherto, was and bath len, and ſtil} is poſſeſſed 
of a Meſſuage br Teuęement, fittate, Tying and being 
in the Pariſh o &g. in e County aforeſaid, for a 
certain Term of Tears then and yet. to come, Aud 
whereas the ſaid A, and all thoſe whoſe Eſtate he 
now hath, of and in the M:ſſuage with the Ap- 
purtenauces "aforeſaid, have and from tbe Time 
whereof. the Memory of Map is not to the contrary, 
were accuſtomed to have, and of Right ought to 
have, for themſelves and their Tenants, as to the 
Said Meſſuage belonging and appertaining, in the 
Garden of the ſaid A. in. and out. of the River 
running down and deſcending between the Meadou 
of the ſaid C. called, &e. and the ſaid Garden of 
the aforeſaid A. at all Times of the Tear at their 
Pleaſure, clean, pure and wholeſom Water to dreſs 
all manner of Vittuals, for the neceſſary Suſte- 
nance of, Men inbabiting and refiding in the Tene- 
ment. aforeſaid, with: the Appurtinauces, or any 
Part thereof: Nevertheleſs the ſaid. C. not ignorant 
of. the Premiſſes, but contriving and maliciouſly 
intending the ſaid A. in this Behalf unjuſtly ta 
grieve, ' the Day, &c. iu the Ear, &c. at &c. 
aforeſaid, certain Tan-Pits in the aforeſaid Mea- 
daw, called, &c. then and there made aud digged, 
and continued; and the Mud, Filth, aud other 
uncle an Things, into the ſaid, Meadow of the ſaid 
C. near to the River, and near the ſaid Garden of 
the ſaid A. then and there out of the Tan-Pits 
aforeſaid, did caſt and evacuate ; and from thence 
the ſaid Mud, Filth and Unileanneſs, into the 
ſaid River out of the. aforeſaid Meadow of him 
the ſaid C. near ta the Garden of the aforeſaid A. 
opt of the ſame Tan-Pits then and there being eva- 
cgated and caſt, int the Water of. the ſaid a 
the n 
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then and there did run down and deſcend; where- 
by the ſaid Water of him the ſaid A. out of the 
River near the Garden of the ſaid A. for the neceſ- 
ſary Uſe of him the ſaid A. and his whole Fami- 
ly taken 'and had, became putrid, corrupt, and to 
human Bodies altogether unwholeſom ; whereupon 
the ſaid A. ſaith, that he is the worſe, and hath 
Damage, &c. and therefore he brings his Suit. 


A 


Form of a Plea in Caſe of Payment in 
Satisfaction of a Promiſe, and Repli- 
cation. wy 


ND the aforeſaid C. D. by his Attorney, 
comes and defends the Force and Injury, &c. 
and ſaith, That the ſaid A. B. ought not to have 
or maintain his Action aforeſaid againſt him; be- 
cauſe he ſays, That after the ſeveral Promiſes and 
Aſſumptions ſo made as aforeſaid, to wit, on the 
Day, &c. in the Year of the Reign, &c. at, &c, 
aforeſaid, in the County aforeſaid, he the ſaid C. 
paid to the ſaid A. Twenty Pounds, in. full Satiſ- 
faction of all the Money due by the ſeveral Pro- 
miſes and Aſſumptions in the Declaration of the 
ſaid A. above-mentioned : And this he is ready 
to aver and prove; whereupon he prays Judgment, 
if the ſaid A. ought to have or maintain his ſaid 
Aion thereof againſt him. <p 
And the ſaid A. B. ſaith, that for Thing 
by the ſaid C. before in Pleading alledged, he 


ought not tq be barred or precluded from havin 
his Action aforeſaid againſt the ſaid C. becauſe 
he ſays, that the ſaid C. did not pay to the ſaid 
A. the aforeſaid Twenty Pounds, in Manner and 
Form as the aforeſaid C. hath above alledged ; 


and 
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and be prays that this may be inquired of by the 
Country. © | | 


Plea that the Defendant made no ſuch 
| Promiſe, Sc. in Caſe, 


A ND. the ſaid C. by, &c. his Attorney, comes 

and defends, &c. and ſaith, That the ſaid A. 
ought not to have or maintain his Action aforeſaid 
againſt him; becauſe he ſays, that he the ſaid C. 
did not make any ſuch Promiſe, in Manner and 
Form as the ſaid A. above complains againſt bim; 
and this he is ready to werify : Wherefore he prays 
Judgment, if the ſaid A. ought to have or main- 
zain his Aion thereupon againſt him. g 


A Phe of Not Guilty, in Caſe, | 


ND the ſaid C. by his Attorney comes and 
defends the Force, Injury and Damages, 
when and where, &c. and ſaith, That the ſaid 

A. ought not to have or maintain his Action 
againſt him becauſ» he ſaith, that he is not guilty. 
of the Premiſſes above charged upon him, in ſuch 
Manner and Form as the ſaid A. above com- 
plains againſt him ; and this he is ready to aver ; 
whereupoa he prays Judgment, &c. 


Actiůon of Account lies againſt a Bailiff, or Re- 
ceiver, c. to a Lord or others, who by Reaſon 
of their Offices and Buſineſſes, are to render Ac- 
counts, but refuſe to do it: And this Writ or 
Action may be brought againſt, 


1. A Bailiff or Receiver of Rents and 


2. Where 


Debts, 


Of Actions and Kemedies. 43 


2. Where one was not Bailiff or Receiver; 
3. Before Auditors aſhgneg, &. | var 


- 1. If a Man make one his Bailiff of a Manor, 
cc. he ſhall have a Writ of Account againſt him 
as Bailift : Alſo where a Perſon makes another 
his Receiver, to receive bis Rents, or Debts, &c. 
he ſhall have Action of Account againſt him as 
eceiver ;, and if he appoint him his Bailiff and 
eceiver, then he may bring Account againſt 
him in both Ways : But a Bailiff cannot be ge- 
nerally charged as a Receiver, nor a Receiver 
as Bailiff, 1 Danv. Abr. 220. 

A Bailiff or Receiver makes a Deputy, Action 
of Account lies againſt them; and not againſt the 
Deputy: If Account is brought againſt one as 
Bailiff, he ſhall have his Coſts and Expences ; tis 
ſaid to be otherwiſe where ſuch Action is brougbt 
againſt bim as Receiver. An Action of Account 
may be brought againſt a Factor, who ſells Goods 
and Merchandizes ; and if a Man have a Servant, 
whom he orders to receive Money, the Maſter 
ſhall have Account againſt him, if he were his 
Receiver: But an Apprentice is not chargeable in 
Action of Account. 1 Co. Inſt. 172. 1 Leon. 32. 
2 Mod. 100. | 

If Money be received by a Wife, Account lies 
againſt the Husband ; but Action of Account lieth 
not of a Thing certain, only of uncertain Things ; 
If a Man delivers 10 J. to Merchandize with, be 
ſhall not have Account of the 10 J. but of the 
Profits, which are uncertain, Ir is no Plea in an 
Accountant that he was robbed ; but he may 


plead that it was without his Default and Negli- 


gence, and it will be good. 1 Danv. Abr. 215. 
1 Inſt. 89. 3 


2. By 


TT 
* 
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2. By the Statute 4 Ann. Actions of Account 
may be brought i the Executors and Ad- 
miviſtrators of Guardians, Bailiffs and Receivers; 
and by one Joinrenant, &c. againſt the other, his 
* and Adminiſtrators, as Bailiff for receiv- 
ing more than his Share. If one receive Money 
for my Uſe, I ſhall have Account againſt him 
as Receiver, Oc. So if a Man enter” into Lands 
to my Uſe, and receive the Profits of it, 1 ſhall 
have Aion of Account againſt him as Balliff. 
Fitz. Abr. Account, 6. dena 

Where a Perſon receives Money due to me 
upon a Bond or Obligation; or for Rents owing 
to me, I may have Account againſt him as my 
Receiver; or 3 of Debt, or on the Caſe, as 
owing me ſo much Money that he hath received. 
A Man delivers Money to one to pay to me, if. it. 
be not paid, I ſhall have Action of Account a- 
gainſt him: And. if I pay Money to another Per- 
ſon, I may bring Action againſt him for ſo much 
received to my Uſe; but he may diſcharge him- 
ſelf, by ſaying it was for ſome Debt, or to be 

id: over by my Order to ſome” other, which be 
bath done, Cc. 1 Lill. Abr. 30, 333 

Money is delivered to another, to be delivered 
over, Account lies if it be not delivered: And if 
I deliver Money to one to deliver over to another 
ſor my Uſe, and he gives it him, Account lieth. 
I Danv. Abr. 215. 

3. In Actions of Account, Annie's are to be 
—_— who are Judges of Record; but what 

y be pleaded in Bar to the Action, ſhall not 
he ee to be pleaded before them : The 
Plaintiff or Defendant may join Iſſue, &c. before 
the Auditors, which ſball he certified to the Court 


and there tried; and they may grant a further 
Day 
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Day to the Deſendant to account; but if he is 
remiſs, they muſt certify the Court that he win 
not accoubt. Cro. Car. 161. 1 Danv. Abr. 231. 

If the Accountant be found in Arrear, the 
Auditors have Power to commit him to Priſon, 
there to remain till he makes Agreement with 
the Party; tho' if he be charged with more Re- 
ceipts than he ought, or be not allowed reaſon- 
able nces, he may have a Writ Ex parte talis 
out of the Chancery directed to the Sheriff, to 
take aces Mainpernors for- bringing his Body be- 
fore the Barons of the Exchequer at a certain Day, 
and to warn the Lord to appear at the fame Time, 
Cc. by Statute 13 Ed. 1. c. 11. 2 Inft. 380; 

And the Auditors appointed by the Court, 
where an Action of Account ſhall be depending, 
may adminiſter an Oath, and examine the Parties 
touching the Matters in Queſtion; and for their 
Pains. ſhall have a reaſonable Allowance, to be 
paid by the Party on whoſe Side the Balance 
ſhall appear; by the 4 & 5 Ann. c. 16. 

The judgment in this Action being only to 
account, and no Damages given therein, it is 
ſeldom — at _ uy: 


Gn of a Declaration in an Action of 
rt Account. 
South*ton, ro A B. 4 of C. D. in „ 
wit. II. tody of the Marſhal, &c. of 
a Plea, that he render to him à reaſonable Account, 
for the Time that he was Bailiff of him the ſaid 
A. and Receiver of the Monies of the ſame A. at, 
&. in tbe, County aforeſaid ;, for that whereas the 


* 0. was the Bailiff of the ſaid A. f one 
Meſſuage 


| 
| 
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Maſſuage or Farm, and fixty Acret of Land, &. 
with the Appurtenances in H. aforeſaid, in the 
County of S. afireſaid, from the Day, &c. in the 
Tear, &c. until the Day and Tear, &c. and for 
all that Time having ibe Care thereof, and Powtr 
to let and improve the Meſſage or Farm aforefaid 
with the Appurtenances; and the Rent for the 
ſame Meſſuage and Lands; to the Uſe of him the 
ſaid A. during the ſaid Time to collet# and receive; 
as Receiver of the Monies of the ſaid A. for the 


fame. Time had received of the —_— of the 


aid A. at H. aforeſaid, by the Hands of, &c. 
Twenty Pounds, and by the Hands of, &e. 
Ten Pounds, and there. alſo by ' the Hands of, 
&c. of lawful Money of Great Britain, to ren- 
der a reaſonable Account thereof to the ſavd A. 
when he ſhould be thereunto required: Neuertbe- 
teſs the ſaid C. tho often thereto required,” his 
reaſonable Account of the ſame tothe ſaid A. hath not 
at yet rendered, but the ſame to m to render 
hitherto hath denied, and ſtill doth deny; wheres 
upon the ſaid A. ſaith, that he is the worſe, and 
hath Damage, &c. and therefore he bring bis 


Suit, &c. 


Action of Covenant is brought where a Man 
is bound by Covenant in a Deed, entered into by 
two of more Perſons to do, or not to do ſome 
Act or Thing agreed betwixt them, when he 
bath broke the ſame: And is divided into, 

_ 1: Covenant perſonal for doing any Thing. 
2. Covenant: res] concerning Landes. 
1. A Covenant between Perfons: muſt be to 
do what is lawful and poſſible, or it will not be 
binding: And in ſuch Caſe, where there is any 
Agreement under Hand and Seal; Action of Co- 

venant 


bo Re of 
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yeriant may be brought on it; and if one js 
Party to a Deed, his Agreement to pay amounts 
to a Covenant. 2 Mod. 91. 

Upon a Band Action of Covenant lies, it 

proving an Agreement; and if a Perſon covenants 
to pay another a certain Sum of Money at a Day, 
tho he may bring Action of Debt for it, yet may 
Writ of Cs be had at his Election: But 
when only a Hand is to a Writing, and not a 
Seal, Covenant lieth not, but Action of the Caſe 
upon Breach of the Agreement. And by Releaſe 
of all Covenants from the Covenantee a Covenant 
is diſcharged, with the Action thereon, Cc. 2 
Dow. Abr 228. 1 Lil. 346. Alen 39. os 

If a Man covenant with one to pay him Mo- 
vey ona Time to come, and do not ſay to bis 
Executors, c. If the | Covenantee die before 
the Day, his Executors or Adminiſtrators ſball 
have Action of Covenant for the Money, and re- 
cover the ſame: Alfo in every Caſe where a Tef- 
tator is bound by a Covenant, the Executor ſhall 
be liable, if it be not determined by the Teſtator's 
Death. Not only Parties to Deeds, but their 
Executors and Adminiſtrators, may take Advan- 
tage of Covenants : But there may be an Agree- 
ment and Covenant, only to be performed by the 
Parties themſelves. Dyer 12. J Rep. 16, Cro, 
Eliz. 552. 2 Danv. 235. | 

In Deeds and Articles of Covenant, ſometimes 
a Clauſe for Performance with a Penalty is inſert- 
ed; and other Times, and more frequently Bonds 
are given for the Ferformance, with a ſufficient 
Penalty, ſeparate from the Deed ; which laſt be- 
ing ſued, the Jury muſt find the Penalty, but on 
Covenant the Damages only. And commonly the 
Party damanified in this Action ſhall recover 0s 
1 thing 
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Meſſuage or Farm, and fixty Acres of Land, &c. 
with the Appurtenances in H. aforeſaid, in the 
County of S. afareſaid, from the Day, &c. in the 
Tear, &c. until the Day and Tear, &c. and for 
all that Time having the Care thereof, and Powtr 
to let and improve the Meſſuage or Farm aforeſaid 
with the Appurtenances; and the Rent for the 
ſame Meſſuage and Lands, to the Uſe of him the 
ſaid A. during the ſaid Time to collet# and receive; 
as Receiver of the Monies of the ſaid A. for the 
ſame Time had received of the Money. of tht 
faid A. at H. aforeſaid, by the Hands of, &c. 
Twenty Pounds, and by the Hand of, &c. 
Ten Pounds, and there. : alſo by ' the Hands of, 
&c. of lawful Money of Great Britain, to ren- 
der a reaſonable Account thereof to the ſhd A. 
when he ſhould be thereunto required: Newverthe- 
teſs the ſaid C. tho“ often thereto required, | his 
reaſonable Account of the ſame to the ſaid A. hath not 
at yet rendered, but the ſame to m to render 
hitherto hath denied, and ſtill doth deny; uhere- 
upon the ſaid A. ſaith, that he is the worſe, and 
hath Damage, &c. and therefore he brings his 
Suit, &c. | is v9 2 

Action of Covenant is brought where a Man 
is bound by Covenant in a Deed, entered into by 
two of more Perſons to do, or not to do ſome 
Act or Thing agreed betwixt them, when he 
bath broke the fame: And is divided into, 

I. Covenant perſonal for doing any Thing. 
2. Covenant res] concerning Lands, 
1. A Covenant between Perfons muſt be to 
do what is lawful and poſſible, or it will not be 
binding: And in ſuch Caſe, where there is any 
Agreement under Hand and Seal; Action of Co- 

| venant 
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venant may be rought on it; and if one is 
Party to a Deed, his Agreement to pay amounts 
to a Covenant. 2 Mod. 91. 

Upon a Bond Action of Covenant lies, it 
proving an Agreement ; and if a Perſon covenants 
to pay another a certain Sum of Money at a Day, 
tho he may bring Action of Debt for it, yet may 
Writ of Covenant be had at his Election: But 
when only a Hand is to a Writing, and not a 
Seal, Covenant lieth not, but Action of the Caſe 
upon Breach of the Agreement. And by Releaſe 
of all Covenants from the Covenantee a Covenant 
is diſcharged, with the Action thereon, Cc. 2 
Dane. Abr 228. 1 Lil. 346. Alen 39. Un: 

If a Man covenant with one to pay him Mo- 
975 oma Time to come, and do not ſay to his 
Executors, c. If the Covenantee die before 
the Day, his Executors or Adminiſtrators ſhall 
have Action of Covenant for the Money, and re- 
cover the ſame: Alſo in every Caſe where a Tef- 
tator is bound by a Covenant, the Executor ſhall 
be lia ble, if it be not determined by the Teſtator's 
Death. Not only parties to Deeds, but their 
Executors and Adminiſtrators, may take Advan- 
tage of Covenants : But there may be an Agree- 
ment and Covenant, only to be performed by the 
Parties themſelves. ' Dyer 12. 5 Rep. 16, Cro, 
Eliz. 552. 2 Danv. 235. 

In Deeds and Articles of Covenant, ſometimes 
2 Clauſe for Performance with a Penalty is inſert- 
ed; and other Times, and more frequently Bonds 
are given for the Performance, with a ſufficient 
Penalty, ſeparate from the Deed ; which laſt be- 
ing ſued, the Jury muſt find the Penalty, but on 
Covenant the Damages only. And commonly the 
Party damnified in this Action ſhall recover Lv 

1 thing 
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thing but Damages for the Breagh ; except in real 
Actions. F. N. B. 145. a 

2. Where it is agreed, that one Man ſhall pey 
100 J. to another for Lands in ſuch a Place, this 
is a mutual real Covenant; and Action of Coves 
nant lies, if the other Party refuſeth to convey; 
c. And when Covenants are diſtin& and mu- 
tual, ſeveral Actions may be brought againſt the 
Parties; but if there be mutual Covenants, and 
the one not to be performed before 'a Covenant 
Precedent, there the Covenant is not ſueable till 
the other is performed. 1 Sid. 423. 2 Mod. 74. 

A Perſon covenants expreſly to repair a Houſe, 
and it is burnt down by Lightning or any othet 
Accident, yet he ought to repair it, or Action of 
Covenant lies againſt him; for it was in his Power 
to have guarded againſt it by his Contract, q 
Exception, & c. Though a Tenant is not ſo boun 
by Covenant in Law. But where the Uſe of þ 
Thing is demiſed, and it runs to Decay, ſo that 
the Leſſee or Tenant cannot have the Benefit of 
it; for this no Action of Covenant lieth for the 
Leſſee : And if the Leaſe, Cc. is not good, there 
can be no Covenant, nor any Breach. 1 Lill. 
Abr. 349. Telv. 19. 2 Danv. Abr. 233. | 

If a Man make a Leaſe of Lands for Years, | 
and then turns out the Leſſee, he ſhall have Cove- 
nant againſt the Leſſor, thougHf there be no ex- 
preſs Covenant in the Deed : But in Caſe a Stran- 
ger enters before ſuch Leſſee, the Leſſee ſhall not 
have an Action of Covenant upon this Ouſtery 
becauſe he was bever - a Leſſee in Privity to have 
the Action; yet a Stranger to the Deed may not 
take Advantage of a Covenant. Telv. 18. 
A Covenant for the Leſſee to enjoy againſt alt 
Mon, extends not to tortious Acts and Entries, 


1 Cc. 


had 
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ec. for which the Leſſee hath his\proper Reme- 
dy againſt the Aggreſſors. If | a Perſon coves. 
nants in 2 Deed, that he hath good Right to 
grant, Oc. and he bath no Right, it is Breach 
of Covenant, for which Action of Covenant li- 
eth: And where a Man by his own Act diſables 
himſelf to perform : a Covenant, it is 4 Breach 
thereof; and no Duty or Cauſe of Action ariſes 
upon any Covenant, till it be broken. Vaug h. 


123. J Red. 21. 2 Bae. l.. 
On Covenants in general, if che Plaintiff have 
Judgment in an Action for one Breach, and after- 
wards the Covenantor breaks his Covenant again, 
a new Action may be brought; and ſo for every 
Breach: Or in Covenants perpetual, upon a ne 
Breach, a Scire facias may be had on the former- 
Judgment, and the Plaintiff need not bring any 
new Writ of Covenant. 1 Rep. 154. Cro. Eliz. ye 


Form of a Declaration in Covenant. 


N of, &c. of a Plea. of 
Covenants broken, (or Breach of Covenants) For 
that whereas by certain Articles of Agreement, in- 
dented and made at L. aforeſaid, that is to ſay, 
in the Pariſh and Ward of, &c. on the Day, &c. 
in the Tear of the Reign, &c. by and between the 
aforeſaid A. by the Name of A. B. of, &c. Gen- 
tleman, of the one Part, and the ſaid C. by the 
Name of C. D. of, &c. of the other Part; (which 
other Part of the ſaid Articles, ſealed with the 
Seal of the ſaid C. bearing Date the ſame Day 
and Tear above, the ſaid A. brings here into Court) 
it was concluded and * between the ſaid 2 

ö X an 


London, to A B. complain of — D. in the. 
. Cufto 
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and Ci their Entcutors, zAdminiſfirators and A, 
figns,. that &c. ¶raditing be Articles; arne par- 
ticular Clauſe for Payment. e Monty, &c. | wheres 
in the Breadh j4 tal le aſſigued, ulith the Pęualiy 
aunexed): at byo the aid Articles of: Agreement 
indented not h more fulylappeari: Hud the id A. 
in. Full faith, that the afolgſaid Articles of Aree- 
ment indented were ſealed and łkxasutidi at L. with- 
7 it, the” P ariſh ard u, aft areſagd;; On. 11hg Daz, &c. 
in the Tear aboveſaidi; and that. the h C. nei- 
ther don the ſaid Day of, &c. in the: R, Bacl a- 
forefai, or at a- Time afrerwatds hithento,caltho! 
thereunto often; 3equirod.by the qu A. hath not 

id to him the ſuid A. the ſdid Sum of, &c. in 

- fatdr Articles af Agreement indamad, ſpatified, 
&ce Hud alſo the ſaid R. in Fall furthen faith, 
that the u, C. r often required thereto=by the 
ſaid. A. hath not: perfoumed. all ar auy * ee Ar- 
ticles of Agreement or Covenants in the aforeſaid 
Indenture contained, which on ,the P d. Be- 
half*of the ſaid C. onght to be done an 225 
according to the Form and Effet of the ſaid In- 
denture; but to dg or perform the ſgme hath hither- 
10 refuſed, and ill doth refuſe ; whereupon the 
ſaid A. ſaith, that M 'is the worſe, and "hath 
Damage, &c. and therefore he brings hjs Suit. 
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A Plea. that all Coyenants are performed, 
y * ny A .AY\ 


A® D the ſaid C. comes and defends; &c. and 
: faith, That all and ſiugular the Copenants, 
Grants, Articles and Agreements, in the Inden 
ture above contained, on the Part and Behalf of 
the ſaid C. to be obſerved, performed, fulſiiled and 
kept, are and from the Time of the making of the. 


Indenture 


e naeh and 0 ende. 


* ® 4 


fn; to- ihy 182 den, ang Bw i the Ty 


Tudenture ; an 


Action Ne 9 lies FX TIO of Goods 
or Chattles, lent and deliyered to a Man to keep, 
or to deliver over to a third Perſon, who re- 
fules to rerdelixer them, and detains them, in bis 
Hands. It is uſed in theſe two Cales: 


1. a Recovering Goods PEST, PA 
2. For Recovery of Deeds and Wee 2 


VR 


1. This Action lieth for bang Tl ing certain, and 
valuable, wherein one may 12 55 a Right or Proper- 
ty ; as for Cattle, Cloth, e late, 
ewels, Bags of Money 105 led, or Cheſts of 
oney lock'd, Sacks of. Corn, Loads of Wood, 
Oc. but for Money out of a Bag, or Corn our 
of a Sack, &c. Detiaue lies not, becauſe they 
cannot be diſting uiſned from another Man's Corn 
or Money; and the Party muſt have an 

Action on the Caſe, Qc. F. NV. B. 138, 1 Inſt. 28 

The Thing detained mull be once in the Po 
ſeſſion of the Defendant ; which is not to be al- 
tered by Act of Law, as Seizure, in Execution, 
Cc. and the Nature of the I bing muſt continue 
without Alteration, to entitle this Action; ſo that 
if Leather be made into Shoes, or. Timber be uſed 
in Building, &c. the Writ of Detinue will not 
lie. In Caſe of Delivery of Gaods, if a perſon 
to whom a Thing is delivered dieth, Detinue may 
be brought againſt his Executors, or againſt any 
E 2 Perſon 
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Perſon to whom the ſame comes; as if Things be 
delivered to be kept, whether by the Party, or his 
Father, Anceſtor, &c. he may bring this Action 
if detained. »1 Ref. 89. 4 Rep. 88. 
If one lend me a Horſe, or ſuch like Thing, 
he muſt have the very Thing reſtored, &c. or 
Detinue lies againſt me: Though where Goods, 
Cc. are delivered by Way of Loan, as if one lend. 
another Money, Corn, or the like, he cannot ex- 
pect the ſame Thing again; but the ſame in Spe- 
cie and Quantity. Grantees of Goods, and Per- 
ſons to whom They are to be delivered over, 
Cc. ſhall have Actlon of Derinue : And if a Man 
bargain and ſell Goods, upon Condition to be 
void, on Payment of Money at a Day; if he pays 
it, he may have Detinue for the Goods. 1 Iuſt. 
89. Cro. Elix. 267. 1 Bulſt. 69. 
A general action of Detinue lies againſt one 
that finds a Mans Goods; though if I deliver any 
Thing to a Perſon, to re-deliver to me, and he 
loſes it, if another finds the Thing and delivers 
it to one who has Right to the ſame, he is not 
chargeable to me in Detinue: But where any 
Goods are delivered to 2 Man, and he delivers 
them to another, Action of Detinue may be had 
againſt the ſecond Perſon ; and if he deliver the 
Goods to a Party having Right thereto, yet tis. 
ſaid he is anſwerable. 9 H. 6. 58. 2 Danv 
Alr. 511. ko, dns et e 
If a Perſon receives Goods of me for my Uſe, 
J may take my Goods again without Requeſt ; 
or if they are left or delivered to deliver to ano- 
ther Man, before they are delivered I may coun- 
termand the Authority, and require the Goods 
again; and may bring an Action, or take the 
Goods where I find them. 1 Inft. 498. 45 
2. Action 
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2. Action of Detinue may be had for Charters, 
which make the Title of Lands; and the Heir 
ſhall have a Detinue of Charters or Writings, 
altho' he hath not the Lands: And in this Action, 
n is given to deliver the Deed found by 

erdict to be Detained, or the Value, & c. But 
if the Iſſue be upon the Detinue, and it is 
found that the Defendant hath burnt or deſtroy- 
ed the Charters, the ey ey ſhall be for the 
Plaintiff to recover the Land in Damages; and 
not the Deeds, which it appears cannot be had. 
F. N. B. 308. 2 Roll. Abr. 101. 

Where the Charters relate to the Freehold, 
Detinue muſt be brought in the Common Pleas, 
and in no other Court: And the Defendant can- 
not wage Law upon a Detinue of Writings con- 
cerning the Inheritance of Lands, nor of any In- 
denture of Leaſe for Years; but a Defendant may 
wage his Law in Detinue in almoſt all Caſes 
touching Goods or Chattels; to prevent which 
Trover may be brought, when the Converſion 
changes the Detinue to Action of the Caſe, and 
he cannot wage his Law. 1 Co. Inſt. 286. 


Form of a Declaration in Action of De- 
tinue. | 


A B. complains of C. D. in Cuſtody of the 
„ Marſhal, &c. of a Plea, that he render 
him Chattels to the Value of Twenty Pounds, 
which he unjuſtly detains from him, &c. For that 
whereas the ſaid A. on the Day, &c. in the Tear 
of, &c. at M. in the County aforeſaid, delivered 
to the ſaid C. divers Chattels, that is to ſay, One 


yelyw Mohair Bed, with the Feather-Bed, Bolſter 
LY E 3 and 
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and two Pillows, &c. belonging, and one Walls | 
Tree Table, à Pier Looking-Glaſs, &c. 0 4 
Value of, &c. td be Jafe — by the ſaid 
to him the ſaid A. ta; be re- delivered, when 7 
| ſhould be thereto reg tired: Tet the ſaid C tho 
often required, the Chattels aforeſaid hath not re- 
r to the ſaid A, but the ſame; to him 
itherto. to re- deliver hath denied, and ſtill doth 
deny, aud unjuſtly detain ; whereupon the ſaid A. 
ſaith, that he is the worſe, and hath Damage to 
the Value, &c. and thereof he brings his i Kc. 


Action of Trover and Converſion is a al 
Action of the Caſe, lying where a Man having 
found Goods reſuſeth to deliver them to the 
Owner upon Demand. Or if one hath in his 
Foſſeſſion my Goods, by Delivery to him, and he 
ſells or uſes them without my Conſent, this is a 
Converſion for which Trover lies; and ſo if he 
doth. not actually convert them, but doth not de- 
liver them to me on Demand. 

An Aktion of Trover, or Detinue may be 
brought for Goods detain'd; for the Party ſhall 
have his Goods detained, if they may be had, or 
Damages to the Value for the Detaining and Con- 
verſion of them: After the Goods are demanded, 
if the Perſon having. them denies the Delivery 
thereof, Detinue or this Action lies; and a Denial 
to deliver is a Converſion in law: Alf Treſ- 
paſs or Trover lies for the ſame Thing; and the 
Alledging the Converſion of the Goods in Treſ- 
paſs, is to aggravate Damages. If where a Bond, 
Cc. is detained, the Money be received thereon, 
Action of Account lies againſt the Receiver, Ge. 
2 Cro. 50. Lutw. 1526. 1 Gro. 723, 


For 
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Fbrany Ave! Goods, or Things inanimate; Trö. 
ver win We; and 1 Phintiffꝭ may chuſe to have 
bs Action of Frover agalnſt the firſt Finder of 
the Goods, dr any other who gets them aſter- 
Wards; and an Executor may bring Trober fot 
the Goods of the Teſtator: And either by fin 
ding or Dekvery of Godds, as che Deferidage hath 
«-lawful Poſſeſſion, there muſt be a Demand and 
Refuſal, to make the Converſion; but if the Po- 
ſeſſion was 'tomious, as if the Defendant: take a- 
way wy Hat) Ec. the very Taking is a ſufficient 
proof. of a Converſion, without any Thing fare 
ther. - $84. ly64. : 3 Salk. 365. 

The Action of Trover and Converſion lieth 
for Goods, althd? they come into the Poſſeſſion” of 
the Plaintiff before the Action brought, which 
doth 177 ſatisſy for the Detainer, or purge. the 
Wrong: In tal a Perſon takes the Horſe of ano- 
ther, * rides him, and then delivers the ſame to 
the Party! he may notwithſtanding have Trover; 
it being à Converſion,. and Re- deſivery is no Bar: 
But Where a Defendant | generally tenders the 
Goods, if the Plaintiff refuſe to receive them, 
that will ge iti. Mitigation of Damages ; tho? the 
Phaintiff may bring Trover ſtin. 1 Danv. Abr. 21. 
3 Nelſ. 424. 

One puts ovt Cattle to Paſture, and then ſells 
them, the Buyer may have Trover againſt the 
Farmer, &c.-if he refuſes to let them go till paig 
for ; and his Remedy muſt be by Action for what 
is due to him for depaſturing the Cattle: For“ 
he may not detain them 80 the Debt; as jn Caſe: 
of an Inn-keeper, or Tay do Ir, ax for Things in 
their Cuſtody. Cro. Car. 27. 2 Lill. Abr. 622. 

If 2 Man finds Goods; ne übt not to abuſe: 
or ber Wem, ſor therein lies the Offence, to found 
E 4 this 
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this Action, the Point of which is the Converſion ; 
in this Caſe, the Party finding is to deliver them 
on Demand, Cc. tho” he may anſwer, that he 
knows not whether the Plaintiff. is the true 
Owner. And where Goods loſt are found in the 
Hands of another, if he bought them in open 
Fair or Market, this alters the Property, and the 
Plaintiff cannot recover them from him. 1 Danv. 
Abr. 22. 1 Inf. 499 | | i ett 

In Action of Trover, if a Converſion cannot 
be proved, then Proof is to be had of a Demand 
made of the Thing, before the Action brought, 
and that it was not delivered; and the Pro- 

erty of the Plaintiff muſt be proved, before the 
Goods came to the Defendant's Hands, S. 


The Form of a Declaration in Trover, 


London, to A B. complains ,of C. D. in the 
| wit. II. Cuſtody of &c. | For that 
whereas the ſaid A. the Day, &c. in the Tear of 
the Reign, &c. at L. aforeſaid, in the Pariſh and 
Ward, &c. was poſſeſſed of ane large Silver Tan- 
kard, marked with the Letters, &c. of the Price 
of Six Pounds, as of his dus proper Goods, and 

ing ſo thereof poſſeſſed, the ſaid A. afterwards, 
#hat is to ſay, the Day, &c. in the Tear aboveſaid, 
at L. aforeſaid, in the Pariſh and Ward aforeſaid, 
the ſaid Taukard out of his Hands and Poſſeſſion 
did. caſually loſe, and was deprived of the ſame ; 
which ſaid Tankard afterwards, that is to ſay, the 
ſaid Day, &c. in the, &c. Tear aboveſaid, at L. 
aforeſaid, in the Pariſh and Ward aforeſaid, by 
finding tame to the Hands and Poſſeſſion of the 
Jaid C. Neverthelyſs the ſaid C. knowing [the faig 


— 
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Tankard to be the proper Tankard of the ſaid A. 
and to him the ſaid A. of Right to belong and 
appertain, contriving and intending craftily and 
ſubtilly to deceive and defraud the ſaid A. in this 
Particular, the Tankard aforeſaid to the ſame A. 
altho* thereunto often required, hath not delivered; 
but the ſaid Tankard afterwards, that is to ſay, 
the Day of, &c. in the Tear aforeſaid, at L. afore- 

: ſaid, in the. Pariſh and Ward aforeſaid, the ſaid 
C. to his own proper Uſe did then and there diſ- 
poſe of and convert ; to the Damage of the ſaid 
A. &c. and therefore he brings his Suit. 


Form of a Plea in Troyer, with a Tra- 
verſe of the Converſion. 


ND the ſaid C, by his Attorney, comes, &c. 
and ſaith, That the ſaid A. ought not 10 
" bhaveor maintain his Action aforeſaid againſt bim; 
| becauſe he ſays, that the City of L. is an 
ancient City, and in the ſaid City there is' had, 
and from the Time whereof the Memory of Man 
is not to the contrary, there always was had and 
kept a common Market every Day in the Week, 
in the Day-time, from the Riſing until the Setting 
of the Sun of the ſame Day, in all open Places 
of the ſaid City, (Sundays and Feſtival Days only 
excepted) for all Perſons freely to buy or ſell, in 
which one Party 1 the Contrałtorſ is a Citizen and 
Freeman of the ſame Citys And the ſaid C. fur- 
ther ſaith, That the Day of, &c. in the Tear, &c. 
aboveſaid, being Tueſday, and no feſtival Day, 
one R. F. at IL. aforeſaid in the Pariſh and Ward 
reſaid, was poſſeſſed of the Silver Tankard afore- 
aid, and ſ being poſſeſſed therevf, then and there 
d nm 
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in the Daytime of the ſaid Day, &c. aſter Sun 
riſing and before the. Sun ſetting of that Day, that 
is to ſay, at Eleven a-Clock in the Forenoon of 
the ſaid Day, for four Pounds of lawful Money of 
Great Britain, #nto. the ſaid E. ly him the ſaid 
C. in Hand paid, then and there in the open 
Market of the ſaid City, thè ſaid Tankard in the 
ſaid open Market then being, did batgain aud ſell 
unto the ſaid C. the Tankard aforeſaid, and the 
faid C. then being a Freeman and Citizen of the 
ſaid City, that is to ſay, free of the Art or Myſtery 
of, &c. of the City of L. whereby he the ſaid 
C. was poſſeſſed of and entitled to the ſaid Tan- 
kard, as of his proper Goods; and being ſo en- 
titled thereto, the ca Tankard, afterwards, 
that is to ſay, the ſaid Day, &c. in the Tear, 
&c. aboveſaid, at L. in the Pariſh and Ward 
aforeſaid, to the proper Uſe of him the ſaid C. did 
diſpoſe and convert, as it was lawful for him to 
doe Without that, that he is guilty of any o- 
ther Converſivn of the ſaid Tankard, to his Uſe 
in Manner and Form as the ſaid A. by his De- 
claration aforeſaid hath alledged ; and this he is 
ready to verify : Whereupon he prays Judgment, 
if the ſaid A. ought to have or maintain his ſaid 
Action againſt him, &c. n 


Action of Slander lieth for deſaming a per- 
ſon in his Reputation; being no more than an 
Action on the Caſe for Words, &c. and when 
Words ſpoken affect a+ Man's Life, or Liberty, 
Office, Trade, or tend to Loſs of Preſerment in 
Marriage, Service, Cc. or to his Diſinheritance, 
or which occaſion any particular Damage, this 
Action may be brought. There are ſeveral Divi- 
ſions of Actiqns of Slander as follow: mu 

| 1. For 
\ 
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1. For charging a Man with particular 

Crimes. | | | 

2. Slander of Perſons in their Offices and 
Profeſhons. | 


3. Slandering a Man's Title to an Eſtate, 
Ce. ; 
4. Of Defamation by Libels. 


1. Wbere any Words are maliciouſly ſpoken of 
another, for which, if true, they would touch 


his Life, or he might be puniſhed, Action of 


Slander lies; as to call a Man Traitor, Robber, 
Felon, Cc. or charge him with the committing 
any of theſe Crimes; or to ſay of one, if he might 
have his Will, he would do ſuch a Thing, which 
Thing is actionable. 10 Rep. 130. Dyer 19. 

To reproach a Perſon with a henious Crime, 
as that he lay in Wait to rob or murder any one 
to charge a Man with Rape, that he did raviſfr 
or was guilty of raviſhing a certain Woman ; or 
ſay he ſhould have been hanged for a Rape, &c. and 
charging one with Sodomy, or Buggery, Cc. be- 
ing very penal by the Law, for theſe Action 
lieth. The Charging a Perfon with ſtealing 
Things, or as a Receiver of ſtolen Goods, are 
aftionable ; tho' the Words muſt import a certain 
Charge of Felony; and not be of cutting and 
taking away ſtanding Corn, Apples from Trees, 
Cc. This Action of Slander may be had for cal- 
ling a Perſon Thief; unleſs ſomething of Qualifi- 
cation be coupled to prove the Thing no Felo- 
ny: And for conſpiring to indict a Man falſly 
and maliciouſly, of Felony, or other Offence, on 
his Acquittal, & c. but not if it appears on the 
Trial — was probable Cauſe for the Indict- 
5 | ment. 


— ay 
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ment. 1 Rep. 589. 1 Cro. 329, 857. 1 Bu ſt. 


112. | | 
For ſaying of another, that he hath killed, or 


concealed the Murder of ſuch a Man, Action 
lies; but the Defendant may ſbew that the Party 


is or was alive at the ſpeaking of the Words, 


and then no Action will lie thereon, To ſay of 
one formerly that he was a Witch, and did be- 
witch a certain Perſon, &c. was actionable; tho? 
not for calling a Woman Witch, without more 
Words importing that ſhe had bewitched ſome 
Body, or his Goods, c. For ſaying one is a 
Pirate, or Maintainer of Pirates, Action of Slan- 
der lieth; and ſo it is to ſay of a Man, that he 
did burn a Dwelling-Houſe, or a Barn with Corn, 
Oc. Dyer 236. 1 Brownl. 15. 2 Bulſt. 134. 
Telv. 154. : | TI 
Such Words as charge a Perſon with Forgery 
of falſe Decds, or with Perjury, Bribery, Extor- 


tion, Maintenance, &c. all which are puniſhable 


by the Common and Statute Laws, and affect a 
Man's Liberty and Eſtate; for theſe Words an 
Action of Slander may be brought. If one ſay 
of a Perſon, that he could prove him perjured, 
in a Court of Record; or call him perjured 
Knave, Action lies; ſo where a Man ſays he 

ave another Money for forſwearing himſelf ; and 
when the Words charge the Party with Subor- 
nation of Perjury. 1 Brownl. 18. 3 Brounl. 113. 
3 Taft. 163. 1 Danv. Abr. 87, 

2. To ſay of a Member of Parliament, or a 
Biſhop, &c. that he is a Papiſt, is actionable: 
And for ſaying a Parſon preaches lies in the Pul- 

it, Action of Slander lieth; not if Words are, 
= is a Preacher of falſe Do&rine. If one call a 


Juſtice of Peace falſe Juſtice, ccc A Doctor of 
| Phyſick 


c 
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Phyſick Fool, Aſs, Empirick and Mountebank ; 
or ſay.that a Counſellor is no Lawyer; call an 
Attorney Rogue and Knave, in his Profeſſion ; or 
to ſay of him, that he is not fit to be an Attor- 
ney ; and calling a Clerk in Court a corrupt 
Man, Cc. in theſe Caſes Action lies. 2 Brownl. 
166. 1 Danv. 119, 113. 4 Rep. 15. | 


And Action of Slander will lie for Words ſpoke 


againſt a Sheriff, Receiver, Steward of a Court, 
Mayor, Conſtable, Cc. but the Words ſpoken 
muſt relate to the Office, and the Perſon' be an 
Officer at that Time. For ſaying of a Merchant 
or Tradeſman, that he is a Beggarly Fellow, and 
not able to pay his Debts; or to call him Bank- 
rupt, or ſay he will be a Bankrupt ſhortly ; and 
ſaying of any other, that he is a Runaway, and 
dares not ſhew his Face: That a Man is a cheat- 
ing Knave in his Trade; or that he keeps a falſe 
Book in his Shop, &c. whereby he is injured, 
Action lies. But Words of Heat, as where a 
Perſon in a Paſſion calls another Rogue, Knave, 
or Villain, unleſs he apply the Words, by ſayin 
Villain to ſuch a Man, or Knave in ſuch an Af- 
fair, &c. will bear no Action. 10 Rep. 61. 1 
Danv. 114. 99 Hob. 93. Raym. 184. 

If one ſay, that an Alehouſe-keeper keeps a 
Bawdy- houſe, Action lieth ; but to ſay an Inn- 
keeper harbours Rogues, Cc. is not actionable, 
for his Houſe is common to all Gueſts. For 


calling a Man Whore-maſter, ot a Woman Whore, 


except in London by the Cuſtom of the City, no 
Action lieth: Tho? to ſay of a Man that he is a 
common Whore-maſter, and lay with a certain 
Woman, and is a drunken Fellow, Cc. or that a 
Woman ; hath a Baſtard, or is with Child, and 
lay with ſuch a Man, &c. whereby either of them 

4 | loſs 


— 


MC 


62 Of Attfons' and Nemedtes. 
loſe their Marriage, are actiotable; but not 
without ſpecial Damage on Action at Common 
Law. Co. Elix. 582. 2 Roll. Rep. 136. 4 Rep. 
76, a Salk. CG 86x. 097.079 e e 
Where a Man is courting a Woman, if another 
ſay of him, that he hath the French Diſeaſe, &c. 
or for ſaying of a Perſon; he hath the Pox, Le- 
proſy, Cc. by Reaſon of which he ought by Law 
to be ſeparated from Society, Action of Slander 
lies: But *tis otherwiſe if the Words are that 
he had the Pox, after cured. The Saying of one 
who ftands for a Place, that he is an ignorant 
Man, and not qualified; or of a Parſon, that he 
is an Excommunicare, &. if thereby he loſeth 
his Preferment, and the Servant his Service, tis 
actionable. | Cro. Fac. 430. 1 Dany. Abr. 87, 
103. 1 Lev. 248. | res 

3. Slandering the Title of another Perfon is 
actionable; as to ſay he has no Right to ſuch a 
Houſe or Lands, or that he hath no good Eſtate 
therein, &c. when he is about to ſell or let the 
fame, and by this'Slander the Chapman falls off. 
And for calling a Man Baſtard, that is Heir to 
an Eſtate, Action lieth ; tho? he be not about to 
ſell it, and he have no particular Loſs by fpeaking 
the Words, for thereby the Title of the Land 
may be drawn in Queſtion : Bur tis faid, if he be 
an Heir Apparent, the Action lies not till he is 
diſinherited or prejudiced by it; and if he who 
ſpoke the Words claim the Eſtate as next Heir, 
the Action will not lie, which may he ſet forth 
by way of Bar. 1 Rep. 77. 4 Rep. 18. 1 Danv. 
Dane a {ft vit Þ Rar ca 
* to Slander: of Perſons, tho' ſcandalous Words 
are ſpoken before a Man's Face, or behind his 
Back, by way of Affirmation or Report, in Jeſt 
5 | or 


\ 
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or Earneſt, When ſober or drunk; &c. they are 
actionable; and ſo it is if the Words are ſpoke dis 
realy or indirectly, or obliquely ; and cho they arg 
pronounced in any Language, if underſtood: But 
where they can have a double Interpretation, 
they ſhall be taken in the milgeſt Sepſe, that no 
_ ſhall lie. 4 Rep. 14. Hub. 236. Cro. Fac 
31 one fax that another ſaid a third ꝓerſon did 
a certain ſcandalous Thing, ſuch third Perſon may 
have his Action of Slander againſt, the firſt Man, 
with an Averment that the ſecond never ſaid. ſo, 
whereby the fuſt is the Author of the Scandal, 
In Caſe the; Slander proceeds from a Man's: Wiſe, 
the Husband and Miſe mult be ſued for it, and 
not ſhe alone: And fos any Scandal againſt the 
Wife, he and ſhe. ate to bring. the Action; but 
for Words againſt both a Man and his Wife, the 
Husband may: proſecute one Action for his Slan- 
der, and he and the Wife may aſterwards fue 
another Action for hers. Cro. Fac. 406. Styles 

113, 161. 
When the Words are utterly incertain, no Ju- 
nuendo or Averment can make them good ; and 
to theſe Actions, the Defendant may plead the 
general Iſſue, Not guilty ; or if the Plaintiff de- 
clares on ſome. of the Words only, when all to- 
ther they are not actionable, be may ſet them 
forth at large as he ſpoke them, and Traverſe at 
juſtify the Whole, Cc. Alſo if the Defendaiit 
can make Proof of the Words, he may plead 
ſpecial Juſtification ; but if the Plea be not made 
good, Damages will be aggravated. Styles 70. 
Raym. 61. Co. Ent. 26. Der: ) amen hi 
4. Defamation by Libel, as by ſcandalous; Wri- 
ting, Cc. is, likewiſe actionable; and Printing ar. 
| Writing 


Condition and Converſation, as well —_ his 
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Writing may be libellous, if the Scandal is not 
charged in direct Terms, but ironically, or tho 
there be only the firſt and laſt Letter of the Name, 
if the Jury will find it to point at a particular 
Perſon : And the Perſon who is the Author or 
Contriver, and the Procurer, and Publiſher of a 
Libel, knowing it to be ſuch, are all puniſhable; 
as are Bookſellers, Cc. who ſell Libels, altho 
they know not the Contents thereof, 5 Rep. 
125. Moor 862, 5 Mod. 167. * 
And a Libeller ſhall be puniſhed, altho“ the 
Party of whom the Words be ſpoken is dead ; 
and notwithſtanding the Matter of the Libel is 
true, for tis not material whether it be true or 
falſe, if the Proſecution be by way of Indict- 
ment or Information; but in an Action of the 
Caſe, one may juſtify that it is true. Hob. 253. 
Hardr. 470. - LOLLES Q 
- But Scandalous Matter in legal Proceedings, al- 
ledged in a Court of Juſtice, amounts not to any 
Libel, Ce. | | | Pang 


The Form of a Declaration in Action of 
: Slander, 


A B complains of C. D. in Cuſtody of the 
IA. Marſhal, &c. For that whereas the ſaid 


A. is a good, true and faithful Subject of our 


Lord the now King, and hath hitherto from the 
Time of his Birth, behaved himſelf as a true Sub- 
jet of our ſaid Lord the King, and his Predeceſ- 
fors, Kings and Queens of this Realm; and for 
the whole Time aforeſaid was reckoned, eſteemed 
and reputed of good Name, Fame, Behaviour, 


our 
ſai 


Neighbours as all other faithful Subjects o 
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faid. Lord the. now King, to whom he the ſaid A. 
was known : And whereas the ſaid A. now is, and 
for the Space of fiftten Tears laſt paſt, has been a 
Linen-Draper, and hath skilfully exerciſed and 
uſed the ſaid Trade and Myſtery during all that 


Time, that is to ſay, at, &c. in th: County afore- 


ſaid; and in all the ſaid Time hath ſufficiently 
got and gained his Living, and a Support for him 
and his Family, by exercifing the Art or Myſtery 
2 ; and the ſaid A. hath juſtly and honeſtly 

r the whole Time aforeſaid, bought divers Wares 
and Merchandizes, and other Things appertaining 
to the Trade of him the ſaid pv? pu the better Sup- 
port of himſelf and Family, to the great In- 
creaſe of his Riches, of ſeveral Perſons Creditors 
Z the ſaid A. refiding and dwelling at, &c. afore- 

aid, as well upon Credit, as for ready Money in 
Hand paid ; and hath always, upon Requeſt, paid 
and ſatisfied all and fingular Sums of Money, for 
the Things or Wares whatſoever by him upon 
Credit bought and received of any Perſons for all 
the Time aforeſaid, or in any Manner had, and 
all other his Debts, without Fraud or Delay ; and 
by that Means obtained to himſelf great Credit, Re- 
putation and Eſteem of divers faithful Subject: of 
our ſaid Lord the King, with whom the ſaid A. 
did trade and deal in the Art or Myſtery afore- 
ſaid, or in any other Manzer. Tet the ſaid C. not 
ignorant of the Premiſſes, but contriving and ma- 
liciouſly intending not only to hurt, impair and 
injure the good Name, Fame, Credit and Repu- 
tation of the ſaid A. but to draw him the ſaid A. 
into great Miſtruſt and Diſcredit, among the Sub- 
jefts of our ſaid Lord the now King, with whom 
the ſaid A. had any Commerce or Dealings in his 
Art and Myſtery 8 and ſo that for the 


future 
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future no Perſan ſhould give amy Credit to vb ſaid 
A. and likewiſe to leſſen the Knowledge of the ſaid 
A. in his Art aforeſaid, on the Day; &e.. at, &c. 
Lee d:ſcourfing with certain Subject. of ou? 
aid Lord the King, of the ſaid A. and of hir 
Art or Myſtery aforeſaid and his Knowledge there- 
in, in the Preſence and Hearing of wety many: Per- 
ſous, then and there being prefent, did falſiy ma- 
liciouſly, and publickly. Peak affirm, report, utter 
and publiſh of the ſaid A. theſe falſe, ſcandalous 
and malicious Words following, that is to ſay. 
He (meaning the ſaid A.) doth not underſtand 
his Buſineſs, (meaning the Art or Myſtery of him 
the ſaid A.) and he (meaning again the ſaid A.) 
is broke, and hath no Linen to ſhew; by the 
Speaking, uttering and publiſhing. of which ſaid 
Fall and ſcandalons Words, the ſaid A. ir nod 
only injured. in his good Name, Fame, Credit and 
Eſteem aforeſaid, and greatly ſcandalized in his 
Art and Myſtery aforeſaid, but alſo upon that 
Account, his Neighbours and divers other Sub- 
jecls of cur ſaid: Lord the now King, with whom 
the ſaid A. then before uſed to deal in his Art or 
Myſtery, and who before that Time had fold dis 
vers Goods and Merchandizes upon Credit to the 
Jame A. have kept themſelves from the Acquain- 
tance of him the ſaid A. and daily more and 
more do withdraw themſelves ; and have entirely 
refuſed to have any Commerce with the ſaid A. 
in Buying, Selling and Bargaining in his Art or 
Myſtery aforeſaid, and to give any Credit to the 
ſaid A. and (till do refuſe and defift : Where- 
#pou the ſaid A. ſaith, that he is the worſe, and 
hath Damage to the Value, &c. and therefore he 
brings his Suit. | L 


-”» 


Sa 
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Form of a Declaration for Slanderin ga 


Man's Title. 


Wilts, to A B. complains of C. D. in Cuf- 


wit. II. tody of, &c. For that whereas 
the ſaid A. was, and yet is lawfully ſeiſed in 
his Demeſne as of Fee, of and in one Meſſuage 
and ten Acres of Land, with the Appurtenances, 
fituate, lying and being in M. in the County afore- 
ſaid ; and being fo ſeiſed, the ſaid A. afterwards, 


that is to ſay, the Day, &c. in the Tear, &c. had 


a Conference with one E. F. Gentleman, concerning 


the bargaining, ſelling and aſſuring of the ſaid 


Meſſuage and Land, with the Appurtenances and 
the whole Eflate, Right, Title, and Intereſt of 
the ſaid A. in the ſame, for the Sum of Five 


hundred Pounds, of lawful Money of Great Bri- 


tain, to the ſaid A. by the ſaid E. to be paid, to 
the ſaid E. his Heirs and Aſſigns ; to which 


Bargain and Sale of the Meſſuage and land afore- 


ſaid, for the Confid:ration aforeſaid, the ſaid E. 
with the aforeſaid A. had attually agreed, or in- 
tended to agree : Nevertheleſs the aforeſaid C. 
not being ignorant of the Premiſſes, but malici- 
ouſly intending the ſaid A. in that Particular 
to oppreſs and injure, and altogether to hinder the 
ſaid A. from the Sale and Alienation of the ſaid 
Meſſuage and ten Acres of Land, with the Ap- 
purtenances, and of his whole Right, Title and 
Intereſt in the ſame, and alſo the Right, Eſtate 
and Title of the faid A. of, in and to the ſaid 
Meſſuage and Land, with the Appurtenauces, 
greatly to ſcandalize, afterwards, that is to ſay, 
on the Day of, &c. in the Par, &c. aboveſaid, at 
M. aforeſaid, in the hi ag and Hearing of . 

| ES . 
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G. H. and of divers other faithful Subjects of our 
Lord the now King, did ſcandalouſly, maliciouſiy 
and openly ſay, affirm, repeat, and publiſh of the 
ſaid A. theſe Ds Words following, that is to 
. ſay, Mr. A. B. (meaning the aforeſaid A.) hath, 
no Right or Title to the Meſſuage and Land 
in, &c. (meaning the aforeſaid Melſuoge and ten 
Acres) And if you (the aforeſaid G. H. meaning) 
will give me (meaning the ſaid C.) Five Shillings, 
I will give you Ten Pounds, if the Lands (mean- 
ing the ſaid tew Acres) be not recovered gale 
the ſaid A. B. by Reaſon of which (candalous 
Words aforeſaid, ſo ſpoken, affirmed and publiſhed, 
the aforeſaid E. doubting and fearing the Eſtate, 
Right and Title of the ſaid A. of and in the ſaid 
Meſſuage and ten Acres of Land, with the Appur- 
tenances, not to be good and valid in Law, his 
Bargain aforeſaid with the ſaid A. for the ſaid. 
Meſſuag? and Land, and the Right, Title, aud 
Intereſt of the ſaid A. in the ſame, to hold and 
perform altogether refuſed ; and alſo divers other 
Subjects of our ſaid Lord the King, who before 
the ſaying and publiſhing of the Scandalous Words 
aforeſaid, with the ſaid A. for the aforeſaid Meſ- 
ſuage and ten Acres of Land, and for his Right 
and Intereſt in the ſame, would have bargained 
aud contracted, by Occaſion of the ſaying of «the 
ſaid Words, with him the ſaid A. concerning the 
ſaid Meſſuage and Land, in any Way to medale 
entirely did refuſe; to the Damage of the ſaid 
A. &c. and therefore he brings his Suit, &c. 


Action of Aſſault and Battery is an Action 
ſor a Treſpaſs againſt a Man's Perſon, where any 
Injury is done to another in a violent Manner; 
as by ſtriking or beating of a Man, puſhing, jolt- 

ing, 
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ing, filliping vpon the Noſe,” Cc. and as in In- 
dictment for this Offence for a Breach of the 
Peace, the Party ſhall be fined; fo on an Action 


he ſhall render Damages. Dalt. 282. & 
If a Man in Anger lift up or ſtretch forth his 
1 7 atid offer to ſtrike or Je gr another; or 
old up any* Wea to itrige at him, being 
within his Reach er ſhall ud or puſh a ber 
ſort; caſt a ſtone at him, tho he be not hit there- 
with; throw Wine in another's Face, or upon 
his Clothes, Oc. Theſe are Treſpaſſes and Aſ- 
faults in Law, for which Action lies: And if 
one threaten to beat or do me ſome Bodily Miſ- 
chief, or lieth in wait to do it; if I dare not fol- 
low my Buſineſs as at other Times, and I have 
any Loſs thereby, I may have this Action. Bro. 
Treſp. 236. Finch 29. 18 Ed. 4. 8. 
To hold a perſon by the Arm is an Aſſault, if 
not Battery; and to ſtrike one, altho' he is not 
hurt with the Blow ; and ſtriking at him, if he be 
neither hit nor hurt, have been held an Aſſault: 
For it does not always imply a Hitting or' Blow, 
becauſe in Treſpaſs for Aſſault and Battery, a 
Defendant may be found guilty of the * Aſſault, 
and excuſed of the Battery. Bur if any one ſttike 
at another, at a great Diſtance ;' or if it be near, 
or he throw Stones at him, &c. merrily or acc 
dentally, and not purpoſely, no Action will lis. 
22 AJ. 60. Finch 40. 100 > YA 
It is ſaid the leaſt touching of another in An- 
ger is a Battery; and tho' Battery may not be 
committed by attempting to beat, but generally 
a Stroke muſt be actually given; yet if one comes 
to the Aſſiſtance of another who is beating 2 
third Perſon, tho' he do not touch him, he is 


guilty of Battery ; and he who commands or pro- 
F 3 cures 
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cute a Battery to be done, may be charged as a 


Principal in this Action, And ſpitting in.a Man's 
Face, Cc. is Battery, if not done by Accident, 
H.b. 176. 1 Inſt. 57. 6 Mod. 149, 172. | 
If two or more Perſons meet in a_ narrow Paſ- 
ſage, and without any Violence or Deſign of 
Harm, the one touches, the other gently, it will 
be ho Battery; Though if any of them uſe Vio- 
lence to force” ts Way in a rude Manner, or any 
Struggle is made about the Paſſage to Fhep Dees 
as/ to do burt; it will be a Battery, for which 
Action of Aſſault aud Battery lieth. Mod. Ca. 
dd eg ed dd TY: - 
I lay Hands, gently on another, not in Anger, 
is no Battery to found an Action; the Law will 
not preſume any Damage: And in this Caſe the 
Defendant may juſtify molliter manus impoſuit. 
Alſo. s Man, can juſtify an Aſſault, in Defence of 
his Perſon, or Gods; or of his Wife, Fatber, 
Mother, Maſter, Cc. and for the Maintenance of 
Juſtice: And when a Perſon. is beaten by ano- 
ther, he may retprn it, and plead that the other's 
Battery was occaſloned by his wn Aſſault. Cro. 
Eliz; 5370. Kell. 64. 2 lf n | 
A Man and his Wife. may have this Action to- 
gether, for any the leaſt beating of. the Wiſe; in 
Caſe it be ſuch; a Battery, as thereby he loſes her 
Company: or Service, he alone may bring it: 
And Actions for Loſs and. Injury done to the 
Hasband, in depriving: him of the Converſation 
nd Service of his Wife, are generally laid for 
Aſſault and detaining the Wife, &c. whereon 
large Damages are given. 3 Rep. 113. 10 Rep. 
130. 2 Cro. 538. . | 

For the Aſſault and Battery of a Man's Wife, 


Child or Servant, the Husband, Father and * 
| er 
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ſter ſhall have Action of Treſpaſs: But a Huſ- 
band himſelf may by Law moderately correct his 
Wie; a. Maſter bis Servant or Apprentice, a 
Schook-malter. his Scholar, Ce. and it will not be 


W, 4 Koll. Abr. 546. 


% * any Man is alſaulted or beaten, and! he 
th no Wines to prove the ſam the Part 
ction may bring an Information 


Crown-O fiice. > 1 1558 o 


ihe Form. of, a Declaration i in Alt 
76717 vi and Battery. i $45.1 


bo top, 3 2 B. complains of C. D. in „c 
its ©. 5 tody of. the Marſhal, &c. of 
that, 


. 680 c 


ber | ſaid C. on the Day of, &c. in 
the Year of the eign, &c. with Force and Arms 
60 wit, 10 4 7 7 Staves, Fi "ſts. and Knives, i 
720 pe the ſaid A + at, &c. in the County. aſore- 
lo id, made — N , r and 70 
id beat aud evilly treat, ſo that his Li 
Pu — þ deſpaired of ; ; and other Injuries then 
and there 14 3. him the ſaid A, | againſt the Peace 
e now King; to the Damage of the 


Lal Ke. ang. therefore he brings his Juit. : 


1 447 of Treſpaſs. lies. generally for any Wrong 
or Damage, which is done with Force and Arms 
by one private Man to another; ſometimes 15 0 
the Per of a Man, and ſomKimes againſt his 
Gogds, and Lan Oc. Naa, I ſhall here bind 
"990m Adin, fate, . * 


Is Treſpaſs to à Mau- $ Lands or Goods. 
2. Where divers Actions are rede and 
Tteſpaſſes continued. 
F 4 Mp Action 
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3. Action of Treſpaſs by Statute, 


1. In all Treſpaſſes, there ought to be a volyn- 
tary Act, and a Damage: And Action of Treſ- 
aſs lieth where a Man makes an Entry on the 
nds of agpther, and does Damage; and Treſ- 
paſs vi & armis may be brought by him that hath 
the Poſſeſſion of Goods, or of a Houſe or Land; 
if he be diſturb'd in his Poſſeſſion. 2 Rol. Abr. 572. 
Treſpaſſes actionable are done with Pretence of 
Title, by which the Property is altered, or without 
Pretence of Title; ard they are local, that is an- 
nexed to a Place, as breaking the Cloſe of another, 
c. or tranſitory, as the carrying away a Perſon's 
Goods, &c. A Perſon that hath but a bare Poſ- 
ſeſſion of a Houſe or Land, may maintain Treſs 
paſs againſt him who has no Right; and he who 
CE the Herbage,, may bave it for a Wron 
done him in the Graſs or Ground. Finch 303,498. 
ca. 144. 7. n 
Entring into a Houſe againſt the Will of the 
Owner, is Treſpaſs for which Action lies; bot a2 
Mad may lawfully come into the Houſe of ano. 
ther, to demand or,pay Money, &c. För break- 
ing of a Man's-Cloſe and Ground; or driving a 


ged; the taking 'away Pales, and breaking the 
Doors, Windows, &c. of 'a Houſe, or Fences 


tle; fiſbing in another Man's Pond, and breaking 
the Por d; for digging in, a Perſons Coal-Mines, 
and carrying away Coals ; plucking up Garden 
Herbs and Roots; tearing of 'a, Bond or other 
Writing, Cc. in all theſe” Cafes, all Perſons, that 
Mane wy do 
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do any ſuch Wrongs, may be ſued in Action of 
Treſpaſs. 1 Juſt. 57. 1 Bro. 338. 2 Cro. 463. 
1 Saund. 220. | 

Executors may have this Action for the Teſta- 
tors Goods, taken out of their Poſſeſſion ; alſo 
Adminiſtrators for Goods of Inteſtates : And 
Churchwardens may bring Treſpaſs for the Pariſh 
Goods, belonging to the Church, Sc. But in 
common Actions of Treſpaſs for taking of Goods, 
the Plaintiff muſt alledge a Property in himſelf; 
for there may be two Intendments; one that they 
were the Defendant's own Goods, and then the 
Taking is lawful; and the other, that they were 
the Goods of the Plaintiff, when the Taking will 
be wrongful ; tho? where-ever it is indifferent in 
Conſtruction, it ſhall be taken moſt ſtrongly a- 
gainſt the Plaintiff in the Action. F. N. B. 92. 
117. Bro. Treſp. 389. 2 Lev. 20. 

In Treſpaſs againſt three Perſons, one of them 
commits Battery, another Impriſonment, and the 
Third takes the Goods, &c. all at one Time; 
all are guilty of the Whole, and Action lies a- 
gainſt them: So where many come to do a Treſ- 
| — and they are all preſent when done, altho' 

ome of them only look on; if they do not 
declare their Diſaſſent thereto. 1 Inft. 57. 10 
Rep. 66. 3 Lev. 324. , 
2. If ſeveral: Actions of Treſpaſs are brought 
for the ſame: Cauſe, and they are brought to vex 
the Defendant, he may get them joined into 
one; but then the Treſpaſſes muſt not be of ſe- 
veral Natures, which may not be tried in one 
Action*: And a Man may have Action of Treſ- 
paſs for divers Treſpaſſes; or for a Treſpaſs done 
in ſeveral;Places, if they are in the ſame County ; 
for otherwiſe they cannot receive one Trial, they 
being 
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being local Cauſes of Action triable in the County 
where done. 2 Lill. Abr. 596. Mich. 24. Car. 


B. R 

Adlon of Treſpaſs Vi & armi: lies not but in 
a Court of Record; and in this Action, perſect 
Notice muſt be taken of the Day when the Treſ- 
paſs was committed, whether there were not ſe- 
veral Treſpaſles at ſeveral Times, and. the Place 
where done, wich the Damages ſuſtained : Treſ- 
paſſes continued may be laid with a Continuando 
divers Days, &c. but Things muſt lie in Continu- 
| ance; and it is beſt to ſet forth that the Defen- 
dant, between ſuch a Day and ſuch. a Day, cut 
ſeveral Trees, &c. (and not from:ſuch 4 Time to 
ſuch a Time) when Evidence may be given of 
cutting on any Day within thols: D 2 Salk. 

638. Comp. Attorn. 42. | 
3. As to Treſpaſſes by States perſons makici 

ouſly maiming, wounding, or hurting any Cattle; 
deſtroying any Plantation of Trees, 'or. throwing 
down Incloſures; ſhall forfeit treble Damages, 
in Action of Treſpaſs: Thou ogh if the Jury give 
not 40 . Damage in Treſpaſs, the Plaintiff ſhall 
have no more Cofts than Damages; unleſs the 
Title come in Queſtion or ſomething of the Plain- 
tiff's be carried away, or the Battery be well 
proved, &c. 23 Car, 2. c. 7, 9. If in Treſpaſs 
Defendants are acquitted; they ſhall have Cofts ; 
except the Judge certify Cauſe for making them 
— by 8 ch . 3. c. 11 

If the Defendant in Treſpaſs, diſclaims any 
Title to the Land, and the Treſpaſs is itvolun- 
tary or by Negligence, he may plead a Diſclaimer 
and Tender of Amends before the Aion brought, 
c. 21 Jac. 1. C. 16. And where a Perſon juſti- 
_ hes for a Treſpaſs, he muſt confeſs it; and ſhall 

not 
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not be excuſed, but upon an inevitable Neceſſity. 
2 Salk. 644 


The Form of a Declaration in Treff paſs. 


B. complains of C. D. in Cuſtody, &c, of 
„ that, That he the ſaid C. on the Day, &c. 
in the Tear, &c. with Force and Arms, the Houſe 
of the ſaid A. in the Pariſh of, &c. in the County 
of S. aforeſaid, broke and entered, and the Door 
of him the ſaid A. to the Value of Forty Shillings, 
then and there found, he broke, cut, tore down 
and ſpoiled ; and alſo of that, That he the ſaid C. 
on the ſame Day and Tear aboveſaid, in the Pariſh 
aforeſaid, in the ſaid County, the Wainſcot, Glaſs 
Windows and Walls of the Houſe aforeſaid of the 
ſaid A. to the Value of Three Pounds in like Man- 
ner then and there found, be broke, tore and ſpoil- 
ed; and other WWrongs to the ſaid A. then and there 
did, againſt the Peace of our Sovereign Lord the 
King, and to the Damage of the ſaid A. &c. and 
thereof he brings his Suit, &c. 


Form of a Declaration in Action of Treſ- 


| paſs, for ſeveral Treſpaſſes. 
Dorſet, to A B. complains of C. D. &c. of 
wit. IA. that, That he the ſaid C. the 


Day of, &c. in the Tear, &c. with Force and 
Arms, that is to ſay, with Clubs, Staves, &c. the 
Cloſe of the ſaid A. called, &c. at M. in the Coun- 
ty afareſaid, broke and entered, and the Graſs of 
him the ſaid A. to the Value of One hundred Shil- 
lings, then and there growing, with his Feet in 
Walking, he trod down and conſumed ; and alſy 
other 


>% 
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other Graſs or Corn of the ſaid A. to the Value 
of Fifty Shillings, in like Manner there growing, 
with certain Beaſts, that is to ſay, with Horſes, 
Oxen, Cows and Sheep, eat up, trod down and con- 
ſumed: And alſo in the Ground of the ſaid A. 
called, &c. did dig, and his Earth, to wit, fifty 
Cart-Loads. of Earth, to the Value, &c. there caſt 
1p, took and carried away ; wherebyhe the ſaid A. 
loſt the whole Profit of his Ground aforeſaid, for a 
long Time, that is to ſay for the Space of, &c. 
And the Treſpaſs above-mentioned, as to the tread- 
ing down and conſuming the Graſs aforeſaid, with 
the aforeſaid Beaſts, from the aforeſaid Day, &c. 
in the Year aboveſaid, until the Day, &c. then 
next following, at divers Days and Times continu- 
ed; and other Mrongs then and there did to the 
faid A. againſt the Peace, &c. and to the Damage 
of the ſaid A. &c. and therefore be brings his 
Suit. . 


Form of a Plea in Action of Treſpaſs. 


ND the ſaid C. by, &c. his Attorney, comes 

and defends the Force and Injury, &c. and 

as to the coming with Force and Arms, or whatſo- 
ever elſe is againſt the Peace of the ſaid Lord the 
King, he ſaith, that he is not guilty thereof, and 
of this he puts himſelf upon his Country; and the 
7 A. doth likewiſe : And as to the Refidue of 
the ſaid Treſpaſs above ſuppoſed to be done, the 
ſaid C. ſaith, That the ſaid A. ought not to have 
or maintain his Action aforeſaid againſt him; le- 
cauſe be ſays, that the Cloſe aforeſaid, called, &c. 
in which the Treſpaſs in the Declaration above is 
ſuppoſed to be done, is and at the ſame Time of 


that ſuppoſed Treſpaſs was the Soil and _— 
: 
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of the ſaid C. by which the ſaid C. at the ſaid 
Time, the Cloſe aforeſaid as the proper Soil and 
Freehold of him the ſaid C. then entered; and 
the Graſs aforeſaid, as the proper Graſs of the ſaid 
C. in the ſame Cloſe, in which, &c. as in the pro- 
per Cloſe, Soil and Freehold of the ſaid C. then 
growing, uith the Cattle aforeſaid, eat up, rod 
down and conſumed, &c. as to him it was lawful 
to do And this he is ready to verify; where 
fore he prays Judgment, whether the ſaid A. ought 
to have or maintain his Action aforeſaid agaiuſt 
him. 


Action of Eje&ment is brought to recover Poſ- 
ſeſſion of Lands, &c. illegally kept from the right 
Owner : And it partakes of the Nature both of 
a real and perſonal Action ; for the Land and 
Damages are recovered thereon. 

And this Action lieth where one makes a Leaſe 
to another for Term of Years, and a third Ouſts 
the Leſſee, then ſuch Leſſee ſhall bring Ejectment 
againſt the Perſon that ouſted him, and recover 
his Term and Damages: Alſo Ejectment may be 
brought by a Leſſor agaiffft the Leſſee holding 
over his Term; or on Non- payment of Rent, 
Cc. But this is now become the common Action 
for Trial of Titles to Lands; yet where Entry is 
taken away by Diſcent, Fine, Diſſeiſin, &c. Eject- 
mept will not lie, ſo that all Titles cannot be 
tried by it. Reg. Orig. 227. F.N. B. 220. 

Ejectment muſt be brought for a Thing = is 
certain : As of the Manor of 4. and ſo many 
Meſſuages, Cottages, Acres of arable Land, Men- 
dow, &c. with the Appurtenances, in the Pariſh 
of, &c. for the Nature of the Land mult be ſet 
forth, and be diſtinguiſhed how mach of one 

| Sort, 


4 
- 
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Sort, and how much of another. If a Perſon 
brings Ejectment of an Acre of Land, in two 
Pariſhes, and the whole is in one, he ſhall recover ; 
ſo where Ejectment is of an Acre of Land in A. 
and Part of it lieth in B. he may recover for ſuch 
Part as lies in 4. And if a Man hath Title to a 
fourth Part only, and he bring this Action for the 
Whole, he ſhall recover his fourth Part of the 
Lands. Cro. El:z. 339. Plowd. 429. 3 Cro. 13. 

In this Action no Arreſt is to be made, as com- 
monly proſecuted ; only a Declaration in Eje&- 
ment, &c. And if it appears that the Plaintiff 
was ejected after the Leaſe made, it is ſufficient, 
tho* no certain Day be alledged in which it was 
done; the Day is not material, being before the 
Action brought: But the Time of Entry of the 
Plaintiff muſt be ſhewn, that it may appear he 
was not a Diſſeiſor, by entering on the Lands be- 
fore the Commencement of his Term, &c. Alſo 
where Lands in the Leaſe or other Deed differ 
from thoſe in the Declaration, and are not ex- 
ally the ſame; or the Term is different, altho' 
one hath a Verdict in jectment, he cannot have 
8 2 Cro. 311. 2 Lutw. 963. 

he Action of Ejectment is now made ſhort 

and eaſy; for there is no Occaſion for a Leaſe to 
be made and delivered upon the Premiſſes to the 
Leſſee, and Ouſter and Ejectment of him as for- 
merly, unleſs there be no Tenants in Poſſeſſion, 
Cc. but inſtead of the old Way of ſealing a Leaſe 
on the Premiſſes, the Courſe is to draw a Decla- 
ration, feigning a Leaſe for Years to him that 
would try the Title, and a caſual Ejector or De- 
fendant, who is generally ſome Friend of the 
Plaintiff's ; the Declaration is delivered to the 


4 => Ejector 
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Ejector named, and he ſerves a Copy of it on the 
"Tenant in- Poſſeſſion, or his Wife, and gives No- 
tice at the Bottom for him to appear and defend 
his Title, or that hé the feigned Defendant will 
ſuffer Judgment by Default; whereby the true 
Tenant will be turned out of Poſſeſſion: To this 
Declaration, the Tenant appears by Attorney, 
and conſents to a Rule to be made Defendant, 
in the Place of the caſual Ejector, and to confeſs 
Leaſe, Entry and Ouſter, and at the Trial ſtand 
upon the Title only; and then the new Deſen- 
dant is put into the Declaration, and bis Attor- 
ney pleads Not Guilty whereupon the Cauſe pro- 
ceeds to Iſſue, &c. But if the Tenant doth not 
appear in due Time, and enter into ſuch Rule, 
on Affidavit of Service of the Declaration, the 
Court will order Judgment to be entered againſt 
the caſual Ejector, and the Tenant is thereby ouſt- 
ed of his Poſſeſſion. 1 Lill. Abr. 498, 499. 1 
Danv. 665. | 

A Plaintiff in this Action recovers according 
to the Right which he hath at the Time of 
bringing the Action ; and one that hath Title to 
the — in Queſtion, may on Motion be made a 
Defendant with the Tenant in Poſſeſſion, to de- 
fend his Title: And a Landlord may be made 
Defendant by the Tenant, with Conſent of ſuch 
' Landlord. For as the Poſſeſſion of the Land is pri- 
marily in Queſtion, and to be recovered, that con- 
cerns the Tenant; and the Title of the Land, which 
is tried collaterally, is concerning ſome other, who 
may be admitted a Defendant with ſuch Tenant ; 
Though none other ſhall be admitted, but he 
that hath been in Poſſeſſion, or receives the Rents 
of the Lands, 1 Nelſ. Abr. 694. 1 Lill. 497. 


Where 
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Where there is a Recovery by Verdict in Eje&-' 
ment, Action may be brought ſor the meſne Pro- 
fits of the Land from the Time of the Deſen- 
dant's Entry, laid in the Déclaration: And if 
there be a Judgment againſt the Plaintiff, he may _ 
bring another Action of Treſpaſs and Eje&ment 
for the Lands, it being only to recover the Poſ- 
ſeſſion, Cc. wherein Judgment is not final; and 
'tis not like a Writ of Right, Where the Title 
alone is try'd. Trin. 23 Car. B. R. | 
In Eje&ment for Non-payment of Rent, Pro- 
ceedings have been w—_ to be ſtayed, on 
Payment of the Rent and GSſts ; and a new Leaſe 
to be made at the Defendant's Charge. 1 Lill. 
or. And by a late Statute, when Half a Year's 
ent is due from any Tenant, the Landlord may, 
without formal Demand or Re-entry, ' ſerve a De- 
claration in Ejectment againſt the Tenant, or 
affix it on the Door of the demiſed Meſſuage, 
Cc. and proving the Rent due and no ſufficient 
Diftreſs, ſhall have judgment to recover the 
Lands : But the Tenant may file a Bill in Equity 
- to be relieved in ſix Months, &. and thereon 
| ſhall hold the Premiſſes according to the Leaſe, 
without a new one. 4 Geo. 2. c. 28, 


The Form of a Declaration in Eject- 
ment. | 


| Wilts, to A B. complains of C. D. in Cuſtody 

wit, » of the Marſhal, &c. For that 
whereas T. B. Gentleman, on the Day, &c. in the 
Tear of the Reign, &c. at D. in the County of 
Wilts aforeſaid, had demiſed, granted and to Farm 
Jet to the ſaid A. two Meſſuages, two Garders, 


and twenty Acres of arable Land, &c. with the 
4 Appurtenances, 


0 
l 
c 


* 
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ge e , ſituate ang lying inthe ſaid Pariſh of 
PD. in the County above Thy: to have aud 10 we 
the aid Tenements wit 15 e W purtenauces, 7 th e 
aid A. B. and his 41 {he the Day, oY 
then laſt paſt, to the d aud Term of five 
Tears from. thence. next enſuing, and fully ta be 
complete and ended; By Virtue of which ſaid De- 
miſe, he the ſaid A. entered into the ſaid Tene+ 
ments, with the Appurtenances, and was thereof 
565 eſſed, until the aforeſaid C. D. afterwards, 
hat 10 to fay, on the ſame Day of, Se. in the Tear 
c. aforeſaid, x64 with Force and Arms "0 

e ſaid Tine with the A purtenauces 
Jos 1 the Poſſe Non of the ſai * and e 57 
expelled and removed, the ſaid A. from bi Jan 
Farm, during his Term aforeſaid therein not et 
expired ; and the ſaid A, bein 1 ejefied, expelled 
and removed, the ſaid C. bitherto hath . 


from him, and ſtill doth with-hold the Poſſeſſion 
thereof; and then and there other Injuries di 


him, againſt the Peace of our ſaid eign Lord 
the King, and o the Damage of the ſaid A. thirty 


Pounds ; * thereupon he brings his Suit, . 


Form of: 4 Norior for the Tenant to * 
Ca F Sc., 


2 


ry that you in Poſſe on. we 
21 a K. 7s the Premiſes ye in Po in this 


Declaration of Ejetiment, or to ſome Part theres 


of; and I being ſued in this Action as a caſual 


Ejector, and having no Title to the Same, do 
adviſe you to appear next Trinity Term, in þis 


Majeſty's Court of wow Bench at ** 
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Jome, drtorney of that. Court, and then and there 
a Rule of the ſame, Court,” to ca elf » 
. 27 ade Defendant in my + 10 0 % Bat 
foffer dgment to be entered againſt 1 mes an to 
Vl he ade out lon Poſſeſſion. A 4 IT ay 


ad 01 eit 
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* 


8 1 
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ani WA 0 3. et Db 1 AN vin, 50 0 D. 
* erat . * i 
5 Aion or Writ 7 Ark lieth hs 4 Man is 
hot out of his Lands or. Tenements, aud t there- 
y dilleiſed of his Freehold therein: And Te- 
nants in Fee · ſimple, Fee-tail, or for Term of Life, 
may have of iſe of Novel DUR of cheſs e 
Feen 


N 


Inn 
1 


wy I. Aſſiſe of Lands ald Fedde aq 
2. Aſſiſe of Rents, Commons, and Tolls. 
voy "ny Of an Office held for Life, Oc. ro 


bg An Aſſiſe may ſometimes be brought for En- 
ries, and Diſturbauce in the Poſſeſſion of Lands, 
where Treſpaſs Vr & Ami, may riot be had: 
And Aſſiſe will lie in ſome particular Caſes that 
Ejeftment dotli not, becauſe: the Things may be 
a 3 in View to the Jury. N N. B. 7. 8 Rep. 


hs the Grand Aſſiſe ſerves for the Right of 
Property; lo the Petit 2 ſe erveth ſor the Poſ- 
eon: But "Ae. muſt be of an actual Free- 


7 not a Freehold in Law; and if Leſſee. for 

Yeirs, or Tenant at Will be ouſted, the Leſſor 
d he in Remainder may have Aſſiſe, for the 
Freehold was in bim at the Time of the 
Diſſeifin : Alſs if' a Perſon, who hath Title to 


* 


enter, 


* hi emen . a * N 
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enter; ſek hit Boot upon the Land and is auſtgd 
that ie 4 ſufficient Seiſm to! bring an Ale, 
Horn's Mitro KH. 190 to 1192 2907 a/ 
In Aſſiſe, when the Harty purchaſeth che 
Writ, he ought to find Suteties in the Chan 
cety ; and the Court of Common Pleas, or Kivg 8 - 
Bench, may hold Plea of Aſſiſes of Land in the. 
County of Middleſex," by Mrit out of Chapperx; 
in other Counties, ſuch Pleas muſt be tried: at the 
Court af Aſſiſes: And ia Actions of Aſßiſe, the. 
Land, Damages and Colts. are recovered. 4 Ci, 
Ar. 195. * , 6... ed r 00H W 21 
The Complaint need not be ſo certain in Aſfſa 
as in other Writs; but the Plaintiff muſt proys 
his Titles then his Seiſin, and Diſſeiſin: And the 
Demandant in — may abridge his Plaint; after 
the Jury are charged, before Verdict given, In 
this Action the Judgment is to recover tha Land, 
Cc. by View of the Becegvitors; and iſdtbhäx. 
may put the Demandant in Poſſeſſion, it is Vel: 
enough; and the Party recovering ſhald hape 
Writ of Sein, Cc. Dyer 84. 1 Danver die) 
580, 583, Mun $04 503 18 9nd rieb sen 
- 2, If a Man have a Rent iſſuing out of Land 
for. Life, in Tail, or in Fee, if he be dilleiſed, aß! 
the Rent, he ſhall have an Aſſiſe: And! iß is reg 
tain Rent be granted out of the Houſe, Sand 
Six-pence is given in the Name of Seiſid, it ig, 
d; ſo that the Rent being demanded at the 
ouſe whence it iſſues, on Non - payment it is 
Diſſeiſin, er which Aſſiſe lieb. New Nat. Irn 
3440. Gr Car, 100, I ads 3) on ia 109 
A Man is ſeiſed of Parcel of a Rent payable 
at a Day, and aſterwards the Tenant wilt nog 
ay, the Reſidoe thereof dye at the lame Days: 
he do bach Right co iber Rem, may bring mo 
tl G 4 Affe 
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Aſſiſe of Novel Diſſeiſin for the whole Rent, a6 
well of that which he is ſeiſed, as of the Reſidue: 
And that Seiſin of Part of the Rent ſhall be a 
Seiſin of the Whole. But if a Perſon diſtrains for 
his Rent pending an Aſſiſe, he ſhall abate it; 
and Aſſiſe lies not for an Anu, e. Bro. Fl 

302; "Firth. 188. | 

Aſſiſe may be had of ſeveral Ronts, or of 
Land and Rent, and Offices, and Profits all in 
one Writ. An Aſſiſe lies for Common of Paſture 
ſor à Man's Cattle, Cc. which is ſo neceſſary, 
as without it his Freehold cannot be manured: 
And if 2 Man have any Profit whatſoever grant- 
ed to Rim out of Lands for Life, or in Fee, he 
ſhal} have Aſſiſe if he be diſſeiſed of it; ſo of 
Toll, Tronage, Pontage, or Pannage. Br. Alfiſ 
127, 145. 2 Inſt. 411. 

3. An Aſſiſe lay at — Law for an Office; 
and therefore tho” the Statute of Nm. 2. men- 
tone only Offices in Fee, yet Aſſiſe lies for an 
Office for Liſe: And Aſſiſe may be brought by 
Officers where their Proceedings are according 
to the Civil Law, for the Right of ſuch Offices is 
determinable at Common Law. Burt if the Office 
be only of Charge, not of Profit, Aſſiſe doth not 
lis thereof. 8 Co. Rep. 47. 1 Danv. Abr. 579. 

Tbe taking 3 4. of 4. for a Capias againſt 
B. is a ſufficient Seiſin of the Office of Filizer of 
the Common Pleas ; and Seifin of an Office ma 
be alledged by taking Money for the Buſineſs 
done, and and the Place where A Officer ſat be 

ut in View: If the Office extends into divers 

wns, or Counties, Aſſiſe lies for the Profits 
in any Town or Place, '&c. And if one be 
ouſted of Parcel of the Profits of his Office, this 
may be alledged to be an Ouſter of the es 
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Ot Artions and memtdies. 8; 

Tho by Ces Reports, he ſhall have Aſſiſe only 

of che Fart of the Proſits whereof a | 
and not of the whole Office, unleſs he be dif 
ſeiſed of the. Whole. Dyer 2 Rer. 49. 

In Aſſiſe for an ancient Office; the 8 

in his Plaint need not ſhew what. Fee or 
belonging to it; but in a newly ereRed 
muſt: And if the Aſſiſe concerns the King. and 
his Prerogative, the e may be prohibited to 

\ poceed therein, | by Writ De non ulterius proſe- 
' quendo- Rege inconſulto.. 8 Rep: 40. 1 Na Air. 
N. 8 

There 4 is 40 an . of Moredameſtor, hae 2 

lies where a Man's Father, Mother, Brother, 
Siſter, Uncle, Aunt, Cc. died ſeiſed of Lands in 
Fee ſimple, and after their Deaths, a Stranger 
abateth or enters into the ſame : Which. is good 
as well againſt the Abator, as any other in Poſ- 
ſeſſion ; but it lieth not againſt Brothers or 1 
ec. only againſt Stangen Reg. Orig. Ie), 


d 40% of D * EM 
W e arrein efentment, W. 2 2 


Anceſtors have preſented a Clerk to 


a Church, * aſter the Church beco 
a 2 eſents his Clerk to the 2 


whereby the Perſon having YR is en 
Oe. Reg. Orig. 30. 


The Form of « Deolartios u lu, fi 
a Rent. 8 0 


South' ton. HE Aﬀjiſe come to recoguize, 
Tan ES IS 
out Judgment did diſſeiſe A. 8. if bis Freehald 
— 2 within thirty Tears laſt paſt, &c. Aud where- 
the ſaid A. by 122 his Attorney complains, 
3 


N 


1 


s er Adtions!and!Neniddl6y, 
"00 a7" jo rhe ſand Ci\ did: ee him” of Ffiaen 
PH Rent, with he urtenantes ihming out df 
Ze WhAſubge or TowemenAith th Appurtenances in 
R. Yfbreſaid, &c. And fpr ſuch Tiele ti the Tenement 
n e of the Rent afbreſaid, the ſame R. ſaith, 
rar F. B. Farber of Bi che fur A. long be * 
eee g iht Original Mrit of A Lab, 

4," was" Tied of "the Meſſuage are id 25 
eee ing bis. Demeſne at of Fre; 

n being e — ij the Deut ar, &c. 
”-— R. ec by. main Indenture; made le- 

een him the aig aid E. B. of the one Part, and 
2y nforeſ#id C. D. df che other Hart, whith other 
fr T hercof With «the Sen! of the Maid Fi affixed 
ih hereto and by bm figned, the ſald Al here in 

18677 beo fer, ide Date \wheredf if "the ſame 
00 und Nur dbopb, hs did grun, '#eleaſe * and 

uUby to the Jes. C. N Heirs! and ut the 
(AR Mefſwage vv Nen noth the 
x . e 0 the Paymem of ide Rent 


. Fifteen Pounds aforeſaid, to the Jaidꝰ A. during 
, & = Ki faid A. Hur ther ſaith, that 

We”! 85 making un exocu — the Neleaſt o- 
55 ante e e re the Day of by 
| 1 5 of the Origin Writ of 2 Aﬀiſe aforeſaid, 
? St: Duy ef; &c. in the Tar. &cl he 
came t0 the Meſſuage aforeſuid, au then aud there 
claim of the ſaid C. Tenant of the Freehold of 
Lebe ” MeſB865"dibh Ihe  Appritanahcer;' the 
aforeſaid Rent of Fijteat Pounds, which ſaid Rent 
the ſaid C. to the ſaid A. afterwards, and before 
©*xhe obtaining of "the Original Wrif of Aﬀpſe' afvre- 
Tara,” "at R. #fordſard Mid once pay, whereby the 
© fad N. 1 of F thut Rem with" 2 
-Aenanken during u. Life, &c. And berumſe Forty-" 
Abe Ponuds of the Rem afortſaid, for | Near, 
We en ding 


Or Among e # 


Sand i the Feaſt ef, 86, "its "the Nur bf 
c. "to the ſaid R. After the Conv 
e 2 


in Form aforeſuid made, were in 
and noi AL the ſaid. A: afterwards, and before 
on 1 . 90 the” Origingl Writ afortſuit, Hat "i 
ay, Diy,. „ &. in the Tear, &c. came th td 
Mea, " aforeſaid = — * purrentitcess WE 
ra the pure of n an Eleven before Ger 
of the falt Day, l then antl there did emu 
the afor reſaid Forty five Pour of of the D 
ſaidg in Form aforeſaid being ix | Afrear, 
paid unto him; but for that s Man bows Fo . 
and there pay the ſaid Forty-five Poiinds' th the 
ſaill A. be the. ſail A. wontd have entered into the" 


he Der ſaid to diſtrain for the ſame, buf 


the Door of the Jail Meſſuage tus then [bus uit 
a' Lock agai ft} im the ſaid” A. ſo thut the Tame" 
A. couſd not nter into the ſaid Meſſug to diſtrain, 
for the Rent aforeſaid, Region ff "the ſoutti 
the Door aforeſaid ; and" fo" the ſaid Cr 
aid A. thereof unjuſtly and without demons 
did diſſeiſe 47 is he is rehidy_ to verif) 3 wheres? 
upon he he the 4 5 Ke. = * 0 I 
*. «51 


Action 57 2 is G Us t ' by, 

any Deſh on being made if Houſes, L ants; | 

&c. by Tenitit for Life, ör 'Years, to the "Di" 

mage of, bare In Reverſion' 85 Remainder: I It Heth, 

Wd For any Waſte Goßd or ſuffered to Houſes; 

2, For cutting down Timber-Trees, gre other 
Trees on an Eſtate 


3. For ploughing up Meadow Ground) digs 
7 Ing Mines, deſtroyipg Deer, :. 

4 And who ſhall bring this Action, for the 
Land, Oc. and Damages, 


G 4 4. Tg 
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„4. To pull down a Houſe by any Tenant, en 
1 . the ſame be. rninous, and in o rebuild 
we. . + it of the ſame Dimenſions. only, is aſl j fc 
Tenant; ſo if . he. fuffer bis Hou 


to. 1 


e in e thre, bs 0 Wood 
9 x Apy t me to per- 
mit @. Houſe to be by Negligen ligence, Tithe 
Tenant do not repair * 3 — in theſe 


pon: Action of Waſte lies. Bur. j mo Houſe 
* or Tones by 2 hae 


nd proper * and not be 6 
15 8 away or breaking down Wainſcot, Door, 
indows, Benches or Coppers fixed to a Houſe, 
will be Waſte actionable: bo If, any; of theſe 
are ſet up by the Leſſee, he. may take them 
. down betone the End of his Term, ſo as he do 
not thereby weaken che Freehold. 1 Lev. 309. 
Cro. Fac. 182. 1 Salk, 368. 
If a. Leſlee covenants. to leave a Houle, zat the 
End of the Term in as, good Condition ab he 
found it, and during the Term, he dot Walks 
therein, Action doth * 1 lie f l ber | 
cauſe the Houſe may be before the 
[Time expires: But tis othprwils in ſuch Co- 
venant for leaving Wood or Timber, if it is cut 
down by the Leſſee ; for then it is not poſſible 
for him to perform his Agreement, to leave 
the ſame as he Jaane. it, "+ Side 5 Rep. 11, 
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5. Timber on an Eſtate is Pargel ef the In- 
beritance, and reſerved by Law to the Leſſor, or 
Landlord; and therefore if it be cut down 
the Leſſee, ot { Tenant, the Leſſor. may rake. i 
aw And the Leſſee baving an _—_ 

e bile. eue z as in the Fruit, Shrov 
Wabes, ec. if he fells Ten Tank or doth 
an ET Aa y, may. decay, tis 

Wan ſte in Rep. 61,62. 

We felling or * down, of Timber- Tis, 
14 23 Oak, Ah, Elm, or loppipg them to fell, 
or any Intent, but for Repairs; or if they are 
fl for 2 „ a new Houks or young 5 

for Reparations, when there is other Tim- 
=_ Thes ate Waſte, for which this Action lieth: 
And ſo it is, to cut down Beech-Trees, where 
uſed as Timber in Building; or Willows, 
Trees, &c. ſtanding in Defence of a Houſe; or 

planted far fencing a Manor. 7 ha 53 88. 

of cs: — ruit-trees, if they grow in an 
Orchard or Garden, tho uſed for Repairs. of the 
Houſe, Cc. is Waſte ; but tis not ſo if they 
grow in a Field: The ſbering young Germins 
o be deſtroy'd by Cattle; or ſtubbing up a Quick- 
2 a8 are alſo cutting 

own green Wood, if there is dry, or more 
Fire- bote than is neceſſary. : Inf, 53! & Nell 

Abr..5 
But * may cut Under- wood; and take 
Wood ſufficient to repair the Pales, Hedges, and 

Fences, and what is called by Law Plough-bote, 
| Fire-bote, and other Houſe-bote,, 1 Juſt. 

3. If ancient Meadow-Ground is ploug hed* up, 
it is Waſte; but where Meadow — been at 
any Time arable, or ſometimes Meadow and 
ſometimes Paſture, it will be no Waſte to plough 


it. 


it into an Orchard is 


. * 
35 be of deb 


"Tt up. E & Moughio of Lands, that have not 
been plo 1 up Time out of Mind; or to 
plough up och od: And it is fafd, if a Te- 
"nant converts arable Land into Wood, Meadow 
into arable Land, 'Arable into Meadoty, or Paſture 
into Arable ; Ro will be Wafte.” 3 Roll. Abr. 
Bra. 1 f. 5 
ju A Leſſee wr Years converts a Weadow 1015 
ground; it is no Waſte, becauſe it may be 
* made Meadow a —— But the converting 
aſte, thoꝰ it may be more 
profitable. It is Waſte to ſuffer a Wall of the 
Sea to be in Detay, by Reaſon whereof the 
Meadow ground is 4 with falt Water, 
and render d un ofitable': Alſo the not 1 8 5 
of à Mote or Ditch, whereby the Groundſils 
the anger 9 = rotten, is 'Waſte actionabſe. 
1 Leon. 174. 43. (; "262053336 N 
* The digging — is Metal, Coat; 8 Hidden 
in the Earth, and that were not open when the 
Tenaht came in; or for Lime; Brick, Stone, &<. 
without Power by Covenht, will be Waſte: 
Tho' the Tenant may dig in an open Mine, and 


_ -for Gravel, ee; Earth, Cc. for Reparations of 
r 


the Houſe. oying Deer in a Park, Doves in 
a Dove-houſe, or Fiſh in a Pond; &c. or if ſuch 
Stores be not leſt by the Leffe, as be found 
when he entered on the Land, it is Waſte; and 


Þ is any Thing which abridges the Leſſor's an- 


mual Profit of the Lands. 1 Inſt: 5 35 54. 5 Rep. 
42. 3 Leon. 76. 

If a Leaſe be made without Ihpeachmen of 
Wiſte, it takes off all Reſtraint from the Te- 
nant of doing it; and in ſuch Caſe he may pull 
os or cut c down Wood or Tibet of dig Mines, 


ö 


* 


Ot attivits and n ov 


c. at bis Pleaſufe, and not be Hable to any 
Action of e een ON 0d) of nat 

4. This Sion muſt be brought by one -who 
bath an Eſtate in Fee: ſimple, or Fee-tail: aud It 


ought to be he that bas the immediate Eſlate *nd 


1Inheritance'in Fee-ſimple,' &c. For if there Be 
any Eſtate for Liſe between the firſt Eſtate und 
that of the Remainder-Man in Fee, the Wuſte 
will not be ad nere of him in KN. 
mainder. 5 Re - 9 

Action of e is miintainable alt Te- 
nant by the Curteſy, in 1 for Life, &c. and 
if Tenant in Dower, or by the Curteſy affign 
their Eſtates; the Heir or he in Remainder” ma 
have this Action againſt them for Waſte done 
ter the Aſſignmetit: But it lieth not againſt Te- 
"nant in Fee- ſimple, or Fee- tail, or Tail aſter Poſ- 
bility of Iſſue extinct; nor 'a __ Tenants 
statute- Merchant, Staple, or Elegit, Tenant i 
Mortgage; or at Will; or againſt any Executor or 
Adminiſtrator for Waſte: committed by the _ 
tor, Ct. 1. Toft. 54 310. '6 Rep. 37. 9 Rep. 
233 
| 11 a Man- wakes a - Feodmine! to the Uſe of 
himſelf for Liſe, and after his Death, to the Uſe 
of another Perſon and his Heirs; in this Euſe, 
if the Feoffor commit Waſte; it has been a ed 
that the Feoffèe ſhall have a a ſpeciat Writ 
him. And before any Waſte is done, a Prohibl- 
ibn may” be had directed to the Sheriff not to 
permit it 3 or he in Remainder, Cc. may have an 


To union "out of the Chancery to ſtay the 


aſte, aud enter a Houſe or Lands to ſee if Waſte 
1 committed. Her, 79. F N. * 57. 1 Inſt. 
33. . 306 ge 518% ono 
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52 Ok Actions and-Remedies, 
On any Waſte being done in any Houſes, or 
A in Woods, ſo much will be recovered wherein the 
| Waſte is done; but if the Waſte be here and 
there through the Whole, then all ſhall be reco- 
wered in this Action: And the judgment in 
Action of Waſte is, that the Plaintiff reco- 
ver the Place or Places waſted, and treble Dama- 

ges. 2 Iuſt. 33. | 


The Form of a Declaration in Action of 


Wa ifte 


\Dorſet, to A, B. complains of C. D. of a 
| 464 | + Plea wherefore, whereas by 
© the Common Council of the Realm of the King 
* of England it is provided, that it ſhall not be 
© lawful for any one to commit, Waſte, Spoil, or 
© Deſtruction in any Lands, Woods, or Gardens 
© to them demiſed for Term of Life, or Years; 
# the ſaid C. in a Houſe, Lands and Woods at S. 
© which he holdeth for Term of Years, of the 
[ „ Demiſe of the aforeſaid 4. &c. did Waſte, 
< Spoil and Deſtruction, to the Diſinheriting of 
„ him the ſaid 4. and againſt the Form of the 
'£ Provifion aforeſaid, &c. And whereupon the 
F. ſaid A. faith, that whereas the ſame A. was 
© ſeiſed of a Meſſuage called, @c. and twenty 
Acres of Land, ten Acres of Paſture, and five 
© Acres of Wood, with the 1 in 
c S. aforeſaid, as his Demeſne as of Fee, and be- 
© ing ſo thereof ſeiſed, the Day of, &c. in the 
© Year of the Reign, Cc. by Indenture made 
«© between him the faid 4. by the Name of A. B. 
© of, Cc. in the County of D. aforeſaid of the 
© one Part, and the aforeſaid C. by the Name of 
© C. D. of, Cc. in the ſaid County, of the other 
* 3 hs ; f Part, 
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ot Amiens and 'Montedies/ #7 
part, one Part of which ſaid Indenture, ſealed 
c with the Seal of the ſaid C. the ſaid 4. brings 5 
< here into Court, whoſe Date is the ſame Day 
and Vear above, be the ſaid 4. demiſed, grant- 
«© ed, and to Farm let unto the ſaid C. all that the 
Meſſuage or Tenement aforeſaid, with the Ap- 
« purtenances, &. to have and to hold the ſaid 
© Meſſuage or Tenement, and all and ſingular 
© other So Premiſſes aforeſaid, by the ſaid Inden- 
« ture ſo demiſed, with their Appurtenances, to 
© the ſaid C. his Executors, Adminiſtrators and 
« Aſſigns, from the Feaſt of, &c. unto the End 
and Term of One and twenty Tears, from 
© thence next _— and fully to be complete. 
© and ended: By Virtue of which ſaid-Demiſe, 
5 the ſaid C. into tho Meſfuage and Premiſſes a- 
« foreſaid, with the Appurtenances, in Form aſore - 
© ſaid demiſed, entered and was thereof poſſeſſed; 
and the ſaid A. being ſeiſed of the Reverſion 
of the ſaid Premiſſes, as of Fee, and the ſaid 
C. ſo thereof poſſeſſed, the ſame C. made 
Waſte, Spoil and Deſtruction in the Meſſuage 
or Tenement aforeſaid, with the Appurtenan- 
ces, to wit, in 'throwing down and flatting 
© to the Ground of one Barn and Stable, Parcel 
© of and adjoining to the ſaid Meſſuage, and taking 
* away the Timber and other Materials of the ſame 
© of the Value of, &c. and in cutting down 
and ſelling of ten Timber-Trees, in, & c. Wood; 
Parcel of the Tenement aforeſaid, with the 
* Appurtenances, the Price of every Tree Twelve 
© Shillings, through the ſaid whole Wood here 
and there growing; and in digging in fix Acres 
of Land in S. aforeſaid, Parcel of the Tenemen 
© aforeſaid, to the ſaid C. demiſed, twenty Loads 
* of Clay, taking for the Price of every Load 
5 $ thergof, 
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Of Actions and Remedfes. 

< thereof, cc. to the Diſinheriting of the ſaid ,. 

and againſt the Form of the Proviſion aforeſaid ;- 

c _ whereupon, he faith he is the. worſe,-and 9 7 

© "Damage to the Value of * Wendt 
© and ereof he dene his Suit, Oc," v2 | | 


Forw of a Pleo, Ge. in Action of Waſte, 


NV D he aid c £ Kc. his Aires, comes: 
and defends the Force and Injury, and what- 
ſoeuer, &c. when and where, &c. and ſaith, that 
he made no Waſte, Spoil or Deſtruttion in the Tene- 
ment aforeſaid, with the Appurtenances, as the 


faid A. by his Mrit and Declaration aforeſaid, 


above hat h ſuppoſed 5; and of this he puts himſelf 
upon his Country, and the amy 4 _ > 15 


Therefore, &c. 


' Hero follow ſome particular Caſes and Inſtruc· 
tions reſorting. ta, 


I. Diſtreſſes for Rent, We Proceedings 
therein. a | 


3 env a on taking Dilreſſes 


n 45 Diſtreſs is a Thing which is * ot and di- 
ſtrained upon Land, ſor Rent behind, or other 
Duty: And a Man may diſtrain for Rents reſer- 
ved upon a Gift in Tail, Leaſe for Life, or Years, 
Ct, altho' there be no Clauſe of Diſtreſs in the 
Deed or Leaſe, ſo as the Reverſion be in himſelf; 
but tis otherwiſe on a Feoffment i in Fee, Lit. 72. 
1 Juſt. 57, 205 

A Diſtreſs taken for Rent wk be of Goods or 
Things valuable, whereof ſome Body hath Pro- 
Nos not the Piſtrainer; and oyght to be * 


3 


4 * * , * * * 
* 4 4 
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and Remedies. 95 


of. ſuch Things „ Whereof the Sherif may mak! 
Replevin *:- A Merle with a Rider on it, or 427 
Thing one carries about him, Utenſils: of Trade, 
Cattle of the Plough, Beaſts of Husbandry, 
Horſes joltied' to a Cart, or Sheep, . may not be 
diltrained : f or may a Hotſe in an Ibn, Goods i 
a Marker, Mere Man's Garment in the Houſe 
of a Taylor, t. neither ſhall any Thing fixed to 
the Freehold, is a Furnacg, Ce. 1 Roll.” Abr. 
664, 666. 1 Tot. 47. Vent. 36. 1 Sid. 440. A 
But Corn'trhr and in the Straw ; | Carts 

with Corn, not Victuals; aud Hay in à Barn, 
Ce. may be diſtrained; So may Money in a Bag 
ſealed; tho not Money out of a Bag, &c. A 
a Diſtreſs may be taken of Cattle driving to 

ö Market, if put into Paſture by the Way; alfo 

Beaſts of a Stranger, in the Landlord's Ground, 
being Levant and Couchant, and having well reſt- 
ed themſelves there; and another's Goods in the 
Tenant's Houſe, Ge. And Diſtreſſes are to be 
taken on the Premiſſes; in the taking whereof, 

, one may not break open Gates, 715 enter Houſes, 


85 if the Doors ate not o en. ft. 47 161. 1 
Lutw. 214. 4 Mod. 3 95. 
" If a Landlord comes wo Hovſe, and ſeiſes 

on ſome Goods in the Name of all of them, it ü a2 
11 good Seifure and Diſtreſs of all; but the Goods 
1er are generally to be removed immediately Y, orfelg 
er- it be Corh or Hay, by Statute: And when 3 
ars, Diſtreſs is taken of Houſhold Goods, or other 
the dead Things, they are to be locked up and 5 5 
elf; pounded in à Houſe; arid if che Diſtreſs 
72. damaged, the Diſtrainer mult atifwer it. A Di- 

£8 ſtreſs of Cittle mult be brow to the common, 
s or Pound, or kept in an open Place; when Notice 
pro- is to be siven the Owner to ed them; and 
nade — Carte) 
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72 Wenne. 
ds Ok Artſons and Remedfes, 
Cattle diſtrained may not he uſed, except by milk« 
ing, Cc. for the; Owner's Benefit. 2 Cro. 248. 
5. Rep. go. 1 Inſt, 96. „ 
In Caſe a Tenant or any other, to prevent the 
Landlord's Diſtreſs, drives the Cattle off the 
Ground, the Landlord may make freſh Purſuit, 
and diſtrain them.: And Debt will lie for Rent, 
where a Diſtreſs may not be taken; For one 
Rent there cannot be two Diſtreſſes, if there 
were ſufficient Goods, when the firſt was made; 
but if there be not then enough for a Diſtreſs, it 
may be taken afterwards ; or Diſtreſs may be for 
Part of the Rent, and Action of Debt for the 
reſt thereof. But if the Owner of Goods tenders 
bis Rent, and a Diſtreſs is afterwards taken, it is 
wrongful : And if any Perſon ſhall diſtrain ano- 
ther on Purpoſe to injure him, he ſhall pay treble 
Damages. If where no Rent is due, Diſtreſs and 
Sale be made, the Owner of the Goods diſtrained 
may. N Value and Coſts. 1 Juſt, 
160. 2 Lev. 80. 8 Rep. 147. 2 Inſt. 107.13 Ed. 1. 
Stat. 2 W. & M. W. * a nt 

All Diſtreſſes are to be reaſonable, by our 
ancient Statutes; and none ſhall take an unreaſon- 


able Diſtreſs, on Pain to be amerged : They ſhall 


not be taken in the Highway, nor in the ancient 
Fees of the Church; and no Diſtreſs of Cattle 


ſhall be driven out of the County, or out of the 


Hundred where it is taken, except to a Pound 
Overt within; the ſame Shire, not above three 

diſtant from the Place where taken ; neither 
. ls Diſtreſs be. impounded in ſeveral Places, 
whereby the Owner may be conſtrained to ſue 
ſeveral. Replevins for the Delivery thereof, under 


the Penalty of 5 J. and treble. Damages: And not 


above 4 d. to be taken ſor the Popndage of one 
5 | Piſtrels, 


Ol Actos and Memedtes. 7 
Biſtreſs, (or r | Arte" , the 
ſame Penalty, Cr. Sat. $1 M3. 2H 3, 4. 3 
Ed. 1. c. 16. 9 E. a. c. 9, 10 2 P. M. 9. 13, 
- And by Statutes where any Goods, or Chat- 
tels ſhall be taken as A Diſtraſe, (in the Pay- 
time, it muſt not be in the Night,) for Rent ve: 
ſerved and due upon any Leaſe or Contract and 
the Tenant or Owner of the Gogds ſhall not 
within five Days, aſter ſuch Diſtreſs, taken, and 
Notice thereof with the Cauſe of Taking; left ar 
the Manſion - houſe or other - molt natorions Place 
on the Premiſſes charged with the Rent diſtrain- 
ed for, Replevy the ſame with ſufficient Security 
to be given to the Sheriff according to Law; then 
the Landlord} or! Perſon | diltaining, with the 
Sheriff or Under-Sheriff of the County, or with 
the Conſtable of the Hundred, Pariſh, or Hlacg, 
where the Diſtreſs ſhall, be taken, (Who are re, 
quired to be siding and aſſiſting therein) may 
cauſe the Gods and Chattels to be appraiſed by 
two ſworn Appraiſers, whom ſuch Sheriff or Con: 
ſtable. are impowered to ſwear, to apprajſe the 
fame truly; and after ſuch. Appraiſement made, 
may lawfully, ſell the Goods, for. the beſt Price 
that can be gotten, towards Satisfaction of the 
Rent, and the Charges of the Diſtreſs, Appraiſe - 
ment and Sale; lea ving the Overplus, if any be, in 
the Hands of the Sheriff or Conſtable, for the 
Owner's Uſe. Stat. 2 V. & M. . 1. c. 35. 
It ſhall, be la wſul to diſtrain for Rent Arręar, 
any Shea ves or Cocks of Corn, or looſe Corn or 
Hay in any, Barn or Granery, or upon any Ho- 
vel, Stack or Rick, or otherwiſe; and to lock 
up and detain the ſame in the Place where ſound, 
till it be replevied as aforeſaid ; and in Defay 
thereof, within the Time aforeſaid, to fell che 
. ſame 
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ſame after che A mem made; Or. ſo thae 
nevertheleſs it be not moved by che Perfons 
diſttaining, co Aae: Damage of the Owner, but 
kept where it hall“ be found and ſeſſed, as im- 
pourided, ai the bags is replevied'or fold, Ser. 
fe 190 M 101 (34817 2:13.01 gd 30 ti 
a J Pound: breach or Reſcous ſhall be 
mite of Goods or Chattels diſttain'd for Rent, 
the Perſon grieved mall have a ſpecial Action 
2th" Gele for the Wrong thereby ſuſtained, 
an n Di and Coſts of Suit 
_ the Offenders; or againſt the Owner of- 
8 if they Merwands © come to 
his? Uſs di" Polſeoti,s- 6 1190 


or pee Pome — et K 
— 25 rp" a Gogh, the Landlord, or a 
Perſon impo were by him, may in five Days —4 
take at Teiſs/fugh dds and Chattlels whereſo- 
ever they all be found; as - Diſtreſs for the 
Regt un A Arrear, and ſell the ſame, a8 if they had 
been Tb hor deftrained on the Premiſſes; except 
Goods ſold for 2 "valuable Conſideration, before 
the Seiſure And where Leaſes ate expired, 
Diſtreſs ne nate valor! for Arrears: of Rent, after 
the Determination of the ſaid Leaſes, as if they had 
not been ended; provided wen Diſtreſs be made 
within (ix Kalendar Months after the End of the 
Leaſe, and the Continuance of the Land- 
lord's Interef 5 Title, and the Poſſeſſion of the 


Tenant from whom the Rent is due. And theſe 
Diſtteſſes ſhall be liable to ſuch Sales, and in ſuch 
Manner, and the Money be diſtributed, as by 
the Act 2 W. & A. is directed. Sat, 8 a 


. ik 
c. 24. tot ng bi 47 | 


Of Akten and Mentedtes- „ 


If there Il an 525 againſt Goods og Chat 
tels of 1 or” Years, Ger thy © 
Plaintiff CONT lat the Ggods by the 
Execytion, ſhall pay the Rent of the Land, &c, 
ſo ay there he not above 3 Tear due; otherfyiſe - 
they ſhall-not be taken or etended : And if more 
Regt is ia Arrean, e Feat Rent] the 
Plaintiff may Execution, and the 
Sheriff or other Officer is. tö levy as well che 
7 ji ſo pald | far Rent, as He Epocyſon-Monch 
id TH „renal A init 
, Where'E ent may bs brought or Rent' das, 


there being d ſuffigient'\Piftreſs\ C. by ches 
Stat. 4 Geo. 2 2. ** Attion anne, _ — $\ 
50 RA! A 
Form of an Appraliby s Oath, to apprai * 
s difirain'd, 4, 


% are t us BUT. q Y: 

0 yo ſhall ſwear, that You will faithfully 
aiſe and value the Goods now taken 

* in Ditt/h and mentioned in the Inventory to 
F You ſhewn, as between Buyer and Seller, ac- 
* cording to the beſt of your Skill and Under- 
* ſtanding : You ſhall not through Partiality, In- 
F tereſt, Or orherwiſe, over or under Eſtimgte; the. 
laid Goods, but impartially do your Dutiey 


herein. 
$0 2 you £9 ; 


The A} prater valuing valuing be 8 bißh 
thall be oþliged to 5 25 e a * 


Nek e . 


, 
, pe) — 

4. ” , 
* 9 Lad : 16 * 


} 
» % * 4 7 _ N . I , . +* & # 2h 
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The Fe orm 25 an Inventory and Praiſe- 
nent of th he Goods taken in S 


NV 4 of the Goods frikd and 
_ diftrained by A. B. &c.' in the Houſe of 
C. D. of &c. for ten Pounds,: one Half Tear's 
Rent due to the ſaid A. R at Michaelmas /aft : 

Taktn the Day, bc. for the Rent fergſaid. 


Imprimisi in the ore Parker, around 
Mahogony Table, a pier Looking- > Value, &c. 
Glaſs, ws fx Beach mattedChairs, ) | 
In the Chamber one Pair of Stairs, 7 | 
red China Bed, &c. 
In the K i pon ba LY 


WE - Valaed, in all at 
86 un oy our Hands this Day, &c. 


EF. lee, pra: | 
I. k. Conſtable, 11575 


Form of Notice 4. the Diſtreſs to tho. 
Tenant. | 


Mr. C. D. 
0 His is to inform You, that I have this Day 
of &c. ſeiſed upon your Goods in your 
, Houſe in, Cc. for Ten Pounds, Half a Year i 
* Rent due to me at, &c. laſt, and have taken 
© an Inventory thereof, and lock'd the ſame up 
in your Chamber one Pair of Stairs, &c. and if 
* | | you 


* 


* 


Ot Attions and Vemedies. 10er 
* you do not pay the Rent due, or replevy the 
Goods mentioned in the Inventory, I ſhall in 
. © five Days make Sale thereof, according to the 
Direction of the AR of Parliament; of which 
< take Notice from, | Gf; $868 

Yours, 


4. B. 


There is a Diſtreſs for Damage-feaſant, where 
the Beaſts of a Stranger are found in another 
Man's Ground, without Leave of the Owner 
thereof, and there feed, or do other Damage. to 
the Graſs, Corn, &c. and here Diſtreſs may be ta- 
ken in the Night, as well as Day, leſt the Beaſts 
eſcape before taken: Alſo Beaſts belonging to the 
Tough Sheep, and Harſes joined to a Cart, or a 
Horſe with the Rider op it, c. are liable to this 
Diſtreſs, the? not for Rent; hut it muſt be while 
the Cattle are Damage-feaſant, and the Party may 
tender Amends, until they are impounded, and 
then Detaiper is unlawful, 1 Jnft. 142. 2 Taft. 
107. 5 Rep. 76. 2 Danv. Abr. 633, 

2. Replevin is grounded upon A and 
is a Re-deliverance of it, that the Thing diſtrain- 
ed may remain with the firſt Poſſeſſar, on Surety 
given by bim to try the Right with the Diſtrainer, 
and a Au the ſame at Law; and if he do not 
purſue his Action, or it be judg'd againſt him, 
then he that took the Diſtreſs ſhall have it again, 
by the Writ Retorno habendo. 1 Inſt. 145, 161. 

If Notice be not given in Writing on taking a 
Diſtreſs of the Things diſtrained, and for what 
you diſtrain them, they may not be ſold. by the 
Statute 2 I. M. but the Diſtreſs is to be de- 
n * H 3 tained 


4 . f 
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tained till Replevin; bt Satisfaction: And Reple- 
bins are oy rit at Common Law; or on Phint by 
Statute, for r 


the Party's more ſpeedy having again 
of bis Cattle and Goods diſtrained. Here the 
Sheriff ought to 4 two Sorts of Pledges, one 
by the Common Law, to proſecute; and another 
by the Statute, to return the Diſtreſs, if the Ta- 
king be judg'd lawful ; and if the Sheriff deliver 
a Diſtreſs, without theſe Pledges, he muſt anſwer 
the Price thereof. 1 Inſt. 145. F. N. B. 69. 
Replevin by Writ lies in the Courts at Weſt- 
inter, and Action of Replevin may be removed 
out of other Courts, into thoſe Courts, and tried 
there: Reple vin by Plaint may be brought in the 
Cornty-Court, Hundred-Court, and Court-Baron. 
The moſt uſual Method to obtain a Replevin is 
by Plaint; and the Sheriff may take a Plaint by 
Statute, and make a Replevin preſently, and en- 
ter it in the County-Court afterwards : Alſo She- 
riffs bf Counties ſhall depute four Deputies to 
make Replevins, not dwelling above twelve Miles 
iſtant from one another, under a certain Penalty. 
Dyer 246. 2 Inſt. 139. Stat. 1 P. & M. c. 12. 


If the Defendant in Replevin claims the Pro- 


perty of the Goods, the Sheriff cannot proceed 
till it is decided before him by Writ de Proprietate 
probanda; and if found' for the Plaintiff, the She- 
riff is to make Replevin or Deliverance ; but if 
for the Defendant, he is to do nothing further: 
Tho” the Plaintiff may replevy by Writ afterwards; 
and if the Sheriff returns the Property claimed, it 
ſhall be put in Iflue and tried in the Common 
Pleas. Finch 316, 317. | 
Where Cattle or Goods are not delivered upon 
a firſt Replevin, the Party diſtrained may have an 
Alias, and a Pluries Replevin, in the general 

| | ” OY Proſecu- 
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Proſecution; of it; and iſ the Cattle are put into 


any ſtrong Place, the Sheriff e the Poſſe 
Gomitatus, and break into it, to make the Reple- 


vin: When they are driven out 2 the County, 


Et. ſo that; the Sheriff cannot make Replevin, 2 
Writ. of Mithernam ſhall go do take ſo many of 
the Diſtrainer's Cattle, till — Party make Deli- 
verance of the firſt Diſtreſs, Cc. and in this Caſe, 
the Cattle taken ſhall be to the Value of thoſe 
that were firſt taken and detained. $2 A. 35 c. 21. 
1 F. & M. 2 Inſt. 140. 13 Ed. 1. 

On bringing 2 Replevin, it muſt be certain in 
ſetting forth the Number and Kinds of Cattle di- 
ſtrained; that the Sheriff may know, how to make 
Deliverance of. the Cattle, il a Writ be. directed 
to him to do it; and the Time and Place are to be 
named in the Declaration: If the Plaintiff in Re- 
plevin makes Default, or is nonſuit, or Judgment 
be given againſt him, the Deſendant may ha ve his 
Writ Retorno habendo of the Goods taken in Di- 
ſtreſs. And when the Plaint is removed into C. B. 
Cc. and the Plaintiff nonſuited, before or aſter 
Avowry made, the Defendant may diſtrain again 
ſor the ſame Cauſe; but the Plaintiff may ſue a 
Writ of Second Deli verauce upon the, ſame Re- 
cord, to revive the firſt Suit; upon which Writ, 
the Sheriff is to take Security for the Suit, and ſo. 
make a Return of the Cattle- or Price of them, 
if a Return ſhall be adjudged. Mob. 16, Raym. 
33. F. N. B. 72. 

And after this ſecond Dane and Trial 
thereon; or if the Plaintiff be again nonſuit upon 
a Declaration, there mult be awarded a, Retur- 
num irreplegiabile to the Defendant ; and-then he 
may make his Avowry, or Plea in Juſtification of 
his Diſtreſs, to ground a Writ of Inquiry of Da- 


H 4 mages; 


# * 
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mages; or hold the Beaſts till he is ſatisied: Ti 
caſe the Defendant make Default; the Plaintiff 
ſhall have Judgment to recover all in Damages; as 
well the Value of the Cattle, as Damages for the 

Taking of them, and his Coſts. And in a Reple- 
vin, Damages and Coſts are given the Defendant 
ſuch as the Phintiff would have had, if he had 
recovered in the Action, &c. F. N. B. 69. Wood's 
Inſt. 553. Stat. 21 H. 8. c. 9. 17 Car. 2. 
In Replevin, if the Plaintiff be nonſuit, the 
Defendant may make Suggeſtion as in an Avowry 
for Rent, and on Prayer a Writ ſhall be awarded 
to the Sheriff, to inquire of the Sum in Arrear, 
and Value of the Diſtreſs, and upon the Return 
thereof, the Defendant ſhall recover the Arrears, 
or the Value of the Diſtreſs with Coſts, &c. And 
if the Jury do not inquire of the Value of the 
Cattle diſtrained for the Rent, that they may be 
fold according to the Statute, and alſo of the Rent 
due, there ſhall be no Writ of Inquiry to ſupply 

„ 19 Car. 3. . 1 1 Lev. 255; * 

The Defendant in Replevin may avow, or ju- 
ſtify; but if he juſtifies, he cannot have a Re- 
turn, as he ſhall have if he avows: And an Avow- 

is where the Taker of the Diſtreſs avows 
the Taking, if in his own Right; and if for an- 
other, makes Cogniſance thereof, as Bailiff, or 
Servant, Cc. It is in the Nature of a Declaration, 
and muſt contain ſufficient Matter for Judgment 
to have Return: But the Avowant need not al- 
ledge Seiſin, within the Time of the Statute of 

Limitations ; tho' the Lord muſt have Seiſin by 
the Hands of his Tenant in certain, 3 Lev. 204. 


97 Rep. 25. 1 Inſt. 268. * | 
An 
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An Avowry may be made either on a Diſtreſs 
for Rent, or for Damage ſeaſant, Gt. 


The Form of a Count or Declaration in 
Wilts, to © A B. and T. B. were ſummoned 

vit. „to anſwer C. D. Gent. of 2 
© Pleaz wherefore they took the Cattle of the 
© ſaid C. and them unjuſtly detained, againſt Sure- 
© ties and Pledges, c. And whereupon the faid 
C. by, &c. his Attorney complains, that the ſaid 
A. and TJ. the Day of, Cc. in the Year of the 
© Reign, &c. at D. in a certain Place there called, 
© ec. Cloſe, took the Cattle, to wit, two Heifers 
© and one Bay Horſe, of — ſaid C. and the ſame 
© unjuſtly detained, againſt Sureties and Pledges, 
© until, c. whereupon he ſaith, that he is the 
< worſe, and hath Damage, to the Value of twen- 
5 4 Pounds; and therefore he brings his Suit, 


S Cc. 


An Avowry in Replevin for Arrears of | 


Rent. 


2 RD the laid A. B. and J. B. by & their 

* Attorney, come and defend the Force 
© and Wrong, Cc. and the ſaid 4. well avoweth, 
© and the ſame I as Bailiff of the ſaid A. well 
© acknowledgeth the Taking of the Cattle afore- 
© faid, in the ſame Place in which, &c. and juſtly, 
© Oc. becauſe he faith, that the ſame Place, in 
* which the Taking of the Cattle aforeſaid is ſup- 
s poſed to be done, doth contain, and at the 
—— 5 © Time 


— 
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Time of the taking of the ſaid Cattle, did con- 
© tain ten Acres of Paſture with the Appurtenances 
© in D. aforeſaid; and that long before the ſame 
© Time in which, &c. one E. D. was ſeiſed in Fee 
© of one Meſſuage and twenty Acres of Paſture 
© with the Appurtenances in D. aforeſaid, whereof 
© the ſame Place in which, &c. is, and from the 
© Time that the Memory of Man is not to the con- 
v trary, was Parcel, and thoſe Tenements with the 
© Appurtenances, whereof, &c. held of the ſaid 
© A. B. as of his Manor of, &c. with the Appur- 
© tenances in the County aforeſaid, by Homage, 
© Fealty, and by the Rent of twenty Shillings, 
v yearly and every Year, to be paid at the Feaſt of 
© St. Michael the Archangel, &c. of which. ſaid 
© Services, the ſaid A. was ſeiſed by the Hands 
© of the ſaid E. D. as by the Hands of his true 
© Tenant, to wit, of Homage, Fealty, and of the 
© Rent aforeſaid, &c. in his Demeſne as of Fee, 
© and of which faid Manor, with the Appurte- 
© nances, the ſaid A. was and is ſeiſed in his De- 
© meſne as of Fee, and being ſo thereof ſeiſed, 
© and the ſaid E. D. of the Tenements aforeſaid, 
© whereof, &c. in Form aforeſaid being ſeiſed, the 
© ſaid E. before the ſame Time in which, c. 
c at D. aforeſaid died of ſuch his Eſtate therein 
© ſeiſed, held in Homage of the ſaid 4. after whoſe 
© Death, the Tenements aforeſaid, with the Ap- 
© purtenances, whereof, &c. deſcended to the a- 
c foreſaid C. D. Son and Heir of the ſaid E. D. 
by which the ſame C. before the Time in which, 
Sc. into the Tenements aforeſaid, whereof, &c. 
© entered, and was thereof ſeiſed in Fee, &c. And 
© becauſe ten Pounds for the Rent aforeſaid, for 
© ten whole Years ending at the Feaſt of St. Mi- 


© chael in the Year, &c. to the ſaid A. B. after the 
— Death 


© Death of the ſaid E. D. at the ſame Time in 
r which, cc. were in Arrear and unpaid, the ſaid 
A. well avoweth, and the ſaid T. B. as Bailiff of the 
r ſame 4. well acknowledgeth the Taking of the 
© Cattle aforeſaid in the ſame Palce in which, c. 
* das in Parcel of the Tenements aforefaid, with 
© the Appurtevances, of the faid A. in Form a- 
© foreſaid held, for. the fame ten Pounds of the 
© Rent aforeſaid, ſo as aforeſaid being in Arreary 
© and juftly, &c, according to the Form of che 
r Statute in this Caſe made and providet. 


The Statue of Limi tation of Acton: are 


32 H. 8. and 21 Jac. 1. 


| Y the Stat. 32 H. B. c. 2. No Perſon ſhall have 
D any Writ of Right for Recovery of Lands, 
of the Poſſeſſion of his Anceſtors, but of a Seiſin 
within ſixty Years, next before the Teſte of the 
Writ, &c. In Aſſiſe of e x ne, rit of En- 
try ſur Difſeifin, or other poſfeſſory Action, upon 
the Poſſeſſion of an Anceſtor, it muſt be brought 
within fifty Years; and in Aſſiſe, &c, upon the 
Party's own Poſſeſſon, within thirty Years, and 
the Plaintiff is barred, not proying ſuch Poſſeſſion, 
Cc. And Writs of Formedon for Title to Lands in 
Eſſe fhall be proſecuted within twenty Years after 
the Title accrued, by Stat. 21 Fac. 1, c. 6. ; 
But there is a Proviſo in the Statutes to relieve 
Infants, Feme Coverts, Perſons beyond Sea, or in 
Priſon, and the Heirs of ſuch Perſons, fo as they 
commence their Suits within the Times limited 
after their Impediments are removed. And it has 
been adjucge „that the Act 32 H. 8. doth not 
extend to Rent, or Services, Cc. out of 7 
; 5 A 


& . 
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Alſo that one who hath been out of Poſſeſſion for 
ſixty Years, if. his Entry be not taken away, may 
enter and bring an Action for his own Poſſeſſion, 
Wood's Inſt. 557. | 

By Statute 21 Fac. 1. c. 16. Actions of Debt, 
Actions upon the Caſe, (except for Words) Actions 
of Account, (except concerning Merchandize) of 
Detinue, Trover, and T reſpaſs, are to be commen- 
ced within fix Years after the Cauſe of Action, and 
not after ; Actions of Aſſault and Battery, within 
four Years; and for Slander, within two Years 
after the Cauſe of Action, &. And if theſe per- 
ſonal Actions are not brought in the Time limited 
by this Statute, they are barred: Though where 


Money is to be 2 on Requeſt, or the Conſidera- 
iſe 


tion of a Promiſe is exgcutory, &c. it is not mate- 
rial when the Promiſe was made, but when the 
Cauſe of Action did ariſe; and the Defendant 
ought to plead, that Cauſa Actionis non accrevit 

Infra ſex annos, Oc. @ Falk. 423+ 


The Exception in the Statute. of Limitations | 


relates to Accounts current only betwen Mer- 
chants ; for when an Account is ſtated and bal- 
lanced, Debt lies, and the Action muſt be brought 
within ſix Years. In Actions of Slander, when 
Words are actionable in themſelves, there Dama- 

es ſhall be recovered according as they were firſt 
— if the Action be brought within two 
Years, as required by the Statyte of Limitations ; 
and otherwiſe the Party will be barred thereby: 
But where the Words are actionable in reſpe& of 
the ſpecial Damage which happens after the Speak- 
ing, in ſuch Caſe, if the Damage is ſeven Years 
aſterwards, it is no Bar. 1 Mod. 70, 268. Hd. 


95. 5 1 
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An Action barrable by the Statute 21 Jac. 1. a 
freſh Promiſe will revive it; ſo it is of an Ac- 
knowledgment of a Debt, becauſe that is Evidence 
of a Promiſe: And taking out a Writ, and entring 
and filing it, is an Avoidance of the Statute; for 
tis a Demand, and a good Bringing of an Action 
within the Time mentioned by the Statute of Li- 
mitatians. 3 Salk. 228, 229. 1 Lil. 19. 
Perſonal Actions die with the Perſon; as of 
Battery, Cc. A Man attainted of Treaſon or Fe- 
lony, convict of Recuſancy, an Outlaw, excom- 
municate Perſon, &c. cannot bring an Action, till 
Pardon, Reverſal, Abſolution, &c. A Feme Co- 
vert muſt ſue with her Husband, and Infants by 
Guardian, Cc. Lit. 196. 1 Inft. 128. 6 


How Controverſies are determined, without 
Action at Law, by Award, Gr. 


Ward is the Judgment and Arbitration of 
one or more Perſons, at the Requeſt of 
two Parties at Variance, for ending the Matter in 
Diſpute, without publick Anthority : And this is 
done by Arbitrators chofen by the Parties, on a 
Bond to ſubmit themſelves to their Judgment. 
And Arbitrators are generally where Parties 
think it more ſafe to refer the Matters in Contro- 
verſy to the Determination of Friends, than to 
venture a Trial at Law; they proceed at their 
own Diſcretion, without Solemnity of Proceſs, &c. 
to hear and determine the Controverſy referred to 
them: And they have as great Power as other 
Judges, tho they are not tied to the Formalities 
of Law; and if they obſerve the Submiſſion, their 
Award is definitive. Dyer 356. the 
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The Submiſſion to Arbitrators may be general, 
of all Demands, Cc. or ſpecial, of ſame Matters 
in Diſpute: And the Award muſt be made of the 
Thing ſubmitted, according to the Submiſſion; it 
mult be equal between the Parties, and not on one 
Side only; and the Performance of it is to be 
lawful and poſſible ; alſo the Award muſt be cer- 
tain and final: If an Award is of Things not 
ſubmitted, or to pay Money to'a Stranger, c. 
it will be void. 1 Iaſt. 206. 1 Rol. Abr. 242. _—_ 
Saund. 122. | ; BG. OL Tb | 

Where Arbitrators award. a Thing againſt Law, 
it is void; ſo if more is awarded than ſhould be: : 
But on a general Submiſſion, the Award may be 
of Part, without the Reſidue, and be good. An A- 
ward may be void for ſome Part, an good in an- 
other Part, if it makes an End of all the Diffe- 

rences ſubmitted; and if the Award is good in 
Part, and void in Part thereof, the good ſhall be 
performed. And the Chancery will, not give Re- 
lief "againſt the Award of Arbitrators, urileſs' for 
Corruption, exceeding Authority, Cc. 'Cro. Elix. 
$61. 1 Danv. Abr. 536. 1 Rol. Abr. 244. 

If all Debts and Demands are ſubmitted to Ar- 
bitration, the Arbitrators may award a Releaſe of 
Bonds, Specialties, &c. by which the Pebts and 
Demands are due: And where the Award is ac- 4 
cording to the Submiffion by Bond, though it be 
void in Law, if it is not performed, the n_ g 
tion will be forfeited, Things relating to Freeholds, * 
Leaſes, Debts due on certain Conrtact, Matters 
concetning Matrimony, and 'crimitiaF Offences, ats 
not arbitrable by Award. 1 Dand. Abr. 513, 51 ** 
1 Co. 223. e e i oF 2 es * 

Sometimes Matters are referred by the Judges _ 
at the. Aſſizes to the three Foremen of the Jury, 

ER ; "ln 
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in Nature of Arbitrators; and after their Award ig 
made, the Plaintiff may have an Attachment, Cc. 
to oblige Performance: And Attachment lies for 
not performing an Award made a Rule of Court ; 
after p Demand of Performance. 1 Falk. 
83, 84. Submiſſions to Awards, by Agreer ent 
of the Parties, may be made a Rule of any af 
his Majeſty's Courts of Record; and on a Ruſe ef 
Court theteupon, the Parties ſhall be finally, con- 
cluded by ſuch Arbitrament: And in caſe of Dif- - 
obedience: thereto, the Party refuſing to perform - 
the ſame: ſhall be ſubject to the Penalties of con- 
temning a Rule of Court, Cc. except it appeats 
on Oath, that fuch Award was unduly procyred, * 
when it.ſhall be ſet aſide: But this extends only to 
perſonal Matters, for which there is no other Re- 
medy but by perſonal Action or by Suit in Equity. 
Stat. 9 & 10 H. z. c. 13. ft Und 
When there js but one Arbitrator, which Bay- 
pens where the Matter is referred to two, and cif - 
they cannot agree in the Award, it is left to: a 
third Perſon; this is called an Umpirage ; and the 
Umpire has the ſame Power as the Arbitrators, if 
they do not agree in their Award. Tho? the Ar- 
bitrators ate to refuſe, and declare they will make 
no Award; before the Umpire ſhall| proceed. 78 
Rep. 98. 2 Saund. 1306. 1 94 2 
The Umpire's Award ſhall be good, where thi 
Arbitrators make a void Award, which is no A 
ward. 1 Lill. Abr. 170. aus 
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The Form of an Award of Differences, 


6. * all People, to whom this preſent Writing 
| © indented of Award ſhall come, Greet- 

© ing: Mhereas there are ſeveral Accounts depen- 
« ding, and divers Controverſies and Diſputes have 
© Jately ariſen between A. B. of, Ce. and C. D. of, 
Cc. all which Controverſies and Diſputes are 
© chiefly touching and concerning, &'c. And where- 
© as, for the putting an End to the ſaid Differen- 
© ces and Diſputes, they the ſaid 4. B. and C. D. 
© by their ſeveral Bonds or Obligations bearing 
© Date, &c. are become bound each to the other 
© of them in the penal Sum of one hundred 
© Pounds, to ſtand to and abide the Award and 
© final Determination of us E, E. G. H. &c. ſo 
as the ſaid Award be made in Writing, and ready 
© to be delivered to the Parties in Difference on 
© or before, Cc. next, as by the ſaid Obligations 
© and Conditions thereof may appear. Now Know 
© ye, That we the ſaid Arbitrators, whole Names 
© are hereunto ſubſcribed, and Seals afhxed, ta- 
© king upon vs the Burden of the ſaid Award, 
© and having fully examined and duly conſidered 
© the Proofs and Allegations of both the ſaid Par- 
© ties, do for the ſettling Amity and Friendſhip 
© between them, make and publiſh this our A- 
© ward, by and between the ſaid Parties in Man- 
© ner following, that is to ſay: Firſt, we do A- 
© ward and Order, that all Actions, Suits, Quar- 
© rels and Controverſies whatſoever, had, moved, 
© ariſen or depending between the ſaid Parties in 
© Law or Equity, for any Manner of Cauſe whay- 
3 ſoe ver 
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e ſoever touching the ſaid, &c. to the Day of the 

Pate hereof, ſhall ceaſe and be no further pro- 

© ſecuted, and that each of the ſaid Parties ſhall 

0 Pay and bear his own Coſts and Charges, in any 
e 


© wile relating to, or concerning the ſame Pre- 
© miſles. And we do alſo award and order that 
© the ſaid A. B. ſhall pay, or cauſe to be paid to 
©. the ſaid C. D. the Sum of, &c. within the Space 
© of three Months, and at his own Charges do, 
© &c. And further we do award and order that 
© the ſaid C. D. ſhall pay or cauſe to be paid to 
c the ſaid A. B. the Sum, Cc. on or before, &c. 
* or give ſufficient Security for the ſame to the 
© faid A. B. and we do award and order that, &c. 


© And laſtly, we award and order that the ſaid 


© A.B. and C. D. on Receipt of the ſeveral Sums, 
© c. above-mentioned, ſhall in due Forms of 
© Law execute each to the other general Releaſes, 
© ſufficient for the Releaſing, by each to the other 
© of them, his Executors and Adminiſtrators, of 
© all Actions, Suits, Arreſts, Quarrels, Controver- 


* fies and Demands whatſoever touching or con- 
© cerning the Premiſſes aforeſaid, or any Matter or 


©. Thing thereunto relating, from the Beginning of 
4 World until the Day of Cc. laſt. In Witneſs 


6 whereof we have hereunto ſet our Hands and 


: Seals the Day, Cc. in the Year, Cc. 
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4 


Ot Courts, Attoznies and Solici⸗ 
toꝛs therein, Juries, Witneſſes, 
+ ons Executions, &c. | 


4 
75 +} 


- Court is the Place where Juſtice is judi- 
_ cially adminiſtred: And there are many 
Courts, ſome of Record, and ſome not; 
Courts Superior, as thoſe at Weſtminſter, and 
Courts Inferior, in the Country, &c. A Court of 
Record is that which hath Power to hold Plea, 
according ro the Courſe of the Common Law, of 
Real, Perſonal and Mixd Actions, where the Debt 
or. Damage is 405. or above; and a. Court not of 
Record is when it cannot hold Plea of Debt, Cc. 
amaunting to 40s. but of Pleas under that Sum; 
or where the Proceedings are not according to the 
Courſe of the Common Law, nor inrolled. Cromp. 
Juriſd. 1 Inſt. 260, 117. | 
In Courts where, Writs lie not, the Suit is be- 
gu un by Plaint, vis. by entring the Action, and 
Cauſe of Complaint, &c. and in inferior Courts, 
having particular Juriſdictions, it mult be ſet forth 
at large; for there nothing ſhall be intended to 
be within the N but what is expreſly 
alledged to be But at the Courts at Weſtmin- 
ſter, 3 Plaintiff doth not ſhew at large in his 


Declaration, that the Cauſe of Action ariſes within 


their Juriſdiction, which is general; and Pleading 
to 
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to Iſſue, &c. allows the Juriſdiction of Courts. 
1 Sid. 331. 2 Toft. 229, 1. 1 Lill. Abr. 37117. 

The Courts of Law aud Equity I ſhall here 


treat of, are the following, © 


1. The High Court of Chancery. 
2. The King's Bench. | 
3. The Court of Common Pleas, 
4. The Exchequer. 

5. The Court of Aſſizes, Cc. 


1. The Court of Chancery is the higheſt Court 
of Judicature in this Kingdom next to the Parlia- 
ment, and of very ancient Inſtitution. Its Juriſ- 
diction is of two Kinds; ordinary, or legal ; and 
extraordinary, or abſolute; The ordinary Court is 
that wherein the Lord Chancellor, in his Proceed- 
ings and Judgments, obſerves the Order and Me- 
thod of the Common Law; and in ſuch Caſes; the 
Proceedings are filed or inrolled in the Perty-Bag 
Office. * | 

This Court holds Plea of Recognizances ac- 
knowledged in Chancery, Writs of Scire Facias 
for Repeal of Letters Patent, Writs of Partition, 
c. and alſo of all, perſonal Actions, by or againſt 
any Officer of the Court; and by Acts of Parlia- 
ment, of ſeveral Offences and Cauſes: All origi- 
nal Writs, Commiſſions of Bankrupts, Charitable 
Uſes, of Ideots and Lunacy, &c. iſſue out of this 
Court, for which it is always open; one from 
hence may have an Habeas Corpus, Prohibition, 
Cc. in the Vacation, which are to bz had out of 
the other Courts only i Term time; and here 
Subpæna may be iſſued to force Witneſſes to ap- 
pear in other Courts, when they have no Powef 


to call them. But in proſecuting Cauſes, if the 
11 Parties 
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Parties deſcend to Iſſue, this Court cannot try 
it by Jury ; but the Record is to be ſent into the 
King's Bench, and try'd there, and afterwards re- 
manded-into the Chancery: Tho? if there be 
Demurrer in Law, it ſhall be argued and adjudged 
here. Upon a Judgment given in this Court, a 
Writ of Error lies returnable in B. R. 4 Iuſt. 78, 
80, &c. 1 Danv. Abr. 776. 

The extraordinary or unlimited Court exerciſes 
Juriſdiction in Caſes of Equity, by Way of Eng- 
4½ Bill and Anſwer, in abating the Rigour of 
the Common Law, and where the Courts of Law - 
are deſective to give Remedy: It gives Relief 
for and againſt Infants, notwithſtanding their 
Minority ; and for or againſt married Women, 
called Feme Coverts, notwithſtanding their Co- 
verture ; all Frauds and Deceits, are here relieva- 
ble; as allo all Accidents to Mortgagors, Obli- 
gors, &c. againſt Penalties and Forfeitures, where 
the Intention was to pay the Debt ; all Breaches 
of Truſt, unreaſonable Engagements, &c. This 
Court may force unreaſonable Creditors to com- 
pound Debts; make Executors, ec, give Securi- 
ty and pay Intereſt for Money long in their 
Hands ; and here Executors may ſue one another, 
or one Executor alone be ſued without the reſt: 
Order may be made for Performance of a Will; 
Decree who ſhall have the Tuition of a Child; 
and this Court may relieve Copyholders againſt 
the ill Uſage of their Lords; confirm Title to 
Lands, where the Deeds are loſt ; make Convey- 
ances defective thro Fraud or Miſtake, 800 and 
pesſect; oblige Men to come to Account with 
each other; avoid the Bar of Actions, by the 
Watute of Limitations, &c. 4 Inſt. 84. 1 Roll. 
Ar. 373. 1 Danv, 749, 750, 752, Ce. 


But 
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But in all Caſes, where the Plaintiff can have 
his Remedy at Law, he ought not to be relieved 
in Chancery; and long Leaſes, as for 1000 Years ; 
naked Promiſes; verbal Agreements not executed ; 
Eſtates derived under concealed Titles, &c. have 
been refuſed Relief in this Court : And Mortga- 
ges are not relievable in Equity after twenty 
Years, where no Demand has been made, or In- 
tereſt paid, &c. Alſo this Court will not retain 2 
Suit for any Thing under 10 /. Value, except it 
be in Cafes of Charity; nor for Lands, &c. un- 
der 40 5. per Annum ; and it refuſes to relieve 
Perſons in Suits where the Subſtance of them tends 
to the Overthrow o any fundamental Point of 
the Common Law, or an Act of Parliament. 1 
Danv. Abr. 763, 754. 2 Vent. 340. 
And altho' the Power of the Court of Chan- 
cery, in its equitable Proceedings, is ſo great in 
the foregoing Particulars, yet it is no Court of Re- 


cord; and therefore tis ſaid can bind the Perfon 


only, and not the Eftate of the Defendant ; and 
if the Party will not obey the Decree of this 
Court, he muſt be committed till he does: In 
this Caſe, if there be an Order that one ſhall ſtand 
committed to the Fleet, for Breach of a Decree, 
in Purſuance of the Order there muſt be a Writ 
awarded for taking and impriſoning him. 4 Inſt. 
84. 1 Danv. 749, 776. | | 
It is ordained by the Stat. 36. Ed. 3. That 
whoſoever ſhall find himſelf grieved with any 
Statute, he ſhall have his Remedy in the Chan- 
cery. No Subpena or Proceſs is to iſſue out of 
Court till a Bill is filed; except in Injunctions 
to ſtay Waſte, and Suits at Law, Cc. and on a 
Plaintiff's diſmiſſing his Bill, or the Defendant 
for Want of Proſecution, the Plaintiff to pay full 
Ty: Colts, 
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Coſts. 4 & 5 Ann. c. 16. A Defendant nor 
appcarifig on Su'pena iſſued, and abſconding to 
avoid being ſerved therewith, the Court may 
make an Order for his Appearance at a certain 
Day, which ſhall be publiſhed in the Gazette; 
and if he do not then appear, the Plaintitt 's Bill 
ſhall be taken pro confefſo, and the Defendant's 
Eſtate ſequeſtred to ſatisſy the Plaintiff, Cc. 5 
Geo. 2. c. 25. 

2. The Court of King's Bench at Miſtminſter 
is a Court that hath ſupreme Authoricy, the King 
himſelf being ſuppoſed to be there, and was ſome- 
times wont to fit in his own Perſon. This Court 
and the Chancery are to foilow the King ; and 
the King's Bench was originally the only Court 
in Weſtminſter- Hall ; out of which the Courts of 
Common Pleas and Exchequer ſeem to have been 
derived. 4 Inſt. 73. 2 Hawk. P. C. 6. 

It is divided into a Crown Side and a Plea-Side; 
the one determining criminal, and the other civil 
Cauſes: The Crown-Side takes Notice of all 
Treaſons, Felonies, Breaches of the. Peace, and of 
all Cauſes proſecuted by way of Indictment, or In- 
formation; and into this Office, Indictments from 
all inferior Courts, Orders cf Seſſions, & c. may be 
removed by Certiorari : Alſo here Inquiſitions of 
Murder are certified; and hence iſſue Attach- 
ments, &c. On the Plea- Side, it hath Cognizance 
of all Pleas by Bill for Debt, Account, Covenant, 
in Action upon the Caſe, and other perſonal Ac- 
tions, Ejectment, & c. againſt any Perſon in 
Cuſtody of the Marſhal, as every one ſued here is 
ſuppoſed to be; and in all perſonal Actions, for 
or againſt any Officer, Miniſter, or Clerk of the 
Court, who in Reſpect to their Attendance have 

. Privilege 


* 


Privilege of Court. Cromp. Juriſd. 67, 68. 4 
Derr * 
In ancient Times this Court was ordinarily exer- 
ciſed only in criminal Matters, and Pleas of the 
Crown: And it awards Execution againſt Perſons 
attainted or condemned by Parliament, or any 
other Conrt, when the Record is removed, and 
their Perſons brought thither by Haha Corpus; 
and there Pardons of Offende:s are allow'd on 
removing the Records and Priſoners, &c. This 
Court may Bail any Perſon whatſoever ; grants 
Habeas Corpus's to relieve Perſons wrongfully im- 
priſoned ; reſtores Freemen unjuſtly disfranebiſed ; 
and grants Prohibitions to keep other Courts 
within their proper Juriſdictions, &c. 4 Inſt. 70. 
2 Danv. Abr. 279. | 

The Court of B. R. regulates all the Courts 
of Law in the Kingdom, ſo that they do not ex- 
ceed their Juriſdictions, nor alter their Forms, &c. 
and may grant an Attachment againſt any inferior 
Court, uſurping a Juriſdiction not belonging to 
it; but generally a Writ of Prohibition is firſt 
iſſued to ſuch Court. The Judges of this Court 
are the Sovereign Juſtices and Coroners of the 
Land : And their Juriſdiction is General over all 
England, which, when the King hath appoin 
them, they have from the Law. 4 Inſt. 74. 

3. The Court of Common Pleas is one of 'the 
King's Courts held in Weſtminſter- Hall, or other 
certain Place: It is not to follow the King and 
his Court, but to be held at ſome Place certain; 
nor ſhall be removed without Warning by Ad- 
journment. Stat. 9 H. 3. & 2 Ed. 3. c. 11 

All Actions belonging to this Court come bere 
either by Original, as on Arreſts and Outlawries'; 


or by Privilege or Attachment, for or againſt pri- 
14 vileged 


K+ * 
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vileged Perſons ; or out of inferior Courts, not of 
Record : And all civil Cauſes, Real, Perſonal, or 
Mixed are here brought and determined ; tho” 
regularly this Court cannot hold Plea in any Ac- 
tion Real or Perſonal, c. but by Writ aut of 
Chancery, returnable here; unleſs it be by Bill for 
or againſt an Officer, or other privileged Perſon 
of the Court. 4 Inſt. 99, 100. 

The Common Pleas is faid to have been the 
only Court for Real Cauſes concerning Lands ; 
and in Perſonal and Mixed Actions, it hath a con- 
current Juriſdition with the King's Bench: But 
it hath no Cogniſance of Pleas of the Crown ; 
and Common Pleas are all Pleas that are not 
ſuch. Its Juriſdiction, like that of the other 
Courts at Weſiminſter, is General and extends 
throughout Eng/and : And hither Suits are re- 
moved out of ather Courts, by divers Writs; as 
by Pone, Recordare, Writ of falſe Judgment, Cc. 
4 Inſt. 118. Forteſcue 50, 51. 

And this Court, beſides having Juriſdiction for 
Puniſhment of it's Officers and Miniſters, may 
grant Prohibitions to keep Temporal and Eccleſi- 
aſtical Courts within due Bounds, id. 

The Court of Exchequer is a very ancient 
Court of Record, ſet up to order and determine 
the Rights and Revenues, Debts and Duties due 
to the Crown, &c. and in the Exchequer there are 
divers Courts, confiſtingof many Branches; but ac- 
cording to the uſual Diviſion, it is divided into two 
Parts only, for Diſpatch of Buſineſs. 4 Iuſt. 11 2, 115. 

This is the laſt of the four Courts at I/eſtmin- 
ſter; and the Lord Chief Baron and Barons are 
the Sovereign Auditors of England, and hear and 
determine all Cauſes in Law or Equity : For the 
Judicial Part of the Exchequer is a Court both 
0 
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of Law and Equity; the Court of Law, being in 
the Office of Pleas, after the Courſe of the Com- 
mon Law, coram Baronibus; and the Court of 
Equity, held in the Exchequer Chamber, before 
the Lord Treaſurer, Chancellor or Under-Trea- 
ſurer, and Barons: But generally before the 
Barons only, the Lord Chief Baron being the 
chief Judge. 4 Iuſt. 118. | 

Here the Proceedings are according to the Prac- 
tice of the Chancery, by Bill and Anſwer ; but 


the "Plaintiff muſt ſet forth in his Bill, that he is 


Debtor or Accountant to the King, tho* whether it 
be ſo or not, is not material: In this Court the Clergy 
uſually exhibit their Bills for Recovery of Tithes ; 


and here the Attorney General brings Bills againſt 


Perſons for any Matters concerning the King; alſo 
any Perſon grieved with any Proſecution on Behalf 
of the King, &c. may bring his Bill againſt the At- 
torney General, and be relieved therein. id. 

In the Court of Law, all the Officers, and 
Clerks, the King's Tenants and Farmers, all 
Debtors, and Accountants of the Exchequer, are 
Privileged to ſue and implead one another, or any 
Stranger, in like Manner as in the King's Bench 
and Common Pleas ; and the Writs of Subpena, 
and Quo Minus go into Wales, where no Pro- 
ceſs of the Courts of B. R. or C. B. ought to run, 
except the Capias Utlagatum. 

There is a Court of Exchequer-Chamber, being 
the Aſſembly of all the Judges of England, for 
difficult Matters in Law ; into which Cauſes are 
adjourned when there are two Judges againſt two, 
that they cannot be determined in other Courts, &c. 

5. The Court of Aſſizes is the Court, Place or 


Time, when and where the Writs and Proceſſes 


of Aſſiſe are handled or taken, before an Aſſem- 
bly 
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bly of Knights, and other Gentlemen, with the 
Juſtice appointed, &c. And Aſſiſe is General, as 
when the Juſtices go their ſeveral Circuits with 
Commiſſion to take all Aſſiſes; or Special, where 
a ſpecial Commiſſion is granted to certain Perſons, 
(former'y oftentimes done) for taking an Aſſiſe 
upon one or two Diſſeiſins only: And concern- 
ing the General Aſſiſe, all the Counties of Eng- 
land are divided into ſix Circuits, and two Judges 
aſſign'd by the King's Commiſſion to every Cir- 
cuit, who hold their Aſſizes twice a Year in every 
County, (except Middleſex, where the King's 
Courts of Record do fit, and where his Courts 
for his Counties Palatine are held,) and have five 
ſeveral { ommiſſions 2: _ | | 

1. A Commiſſion of Oyer and Terminer, direc- 
ted to them and many other Gentlemen of the 
County, by which they are impowered to try 
Treaſons, Felonies c. 2. Of Gaol-delivery, 
directed to the Judges and Clerk of Aſſiſe aſſoci- 
ate, which gives them Po ver to try every Priſo- 
ner in the Gaol committed for any Offence what- 
ſoever; but none but Priſoners in the Gaol. 3. 
Of Aſſiſe, directed to themſ. Ives only and the 
Clerk of Aſſiſe, to take Aſſiſes, and do Right 
upon Writs of Aſſiſe brought before them by ſuch 
as are wrongfully thruſt out of their Lands and 
Poſſeſſions, &c. 4. Of Ni ſi prius, directed to the 
Judges and Clerk of Aſſiſe, by which Civil 
Cauſes grown to Iſſue in the Courts above are 
try'd in the Vacation by a Jury of twelve Men 
of the County where the Caule of Action ariſes ; 
and on Return of the Verdict of the Jury to 
the Court above, the Judges there give Judg- 
ment. 5. A Commiſſion of the Peace, in every 


County of the Circuits; and all Juſtices of Peace 
of 


- 
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of the County are bound to be preſent at the 
Aſſizes; and Sheriffs, & c. ſhall alſo give their 
Attendance on the Judges, or they ſhall be fined. 
4 Inſt. 158. Bacon Elem. 15, 16, Cc. 

Juſtices of Aſſize, &c. are to hold their Seſ- 
ſions in the chief Towns of the County; and 
their Records ſhall be ſent into the Exchequer: 
And if Cauſes are too difficult for them, they 
ſhall be referred to the Juſtices of the Bench, there 
to be ended. Stat. 9 H. 3. c. 12. 6 R. 2. 69 
Ed. 3. | | 

The inferior Courts in the Country may be 
reduced to the Heads of, 


1. The County-Court. 
2. The Court-Leet. 
3. The Court-Baron. 


1. The County-Court is a Court kept by the 
Sheriff of every County, and divided into two 
Sorts ; one retaining the general Name, as the 
County-Court held every Month, before the 
Sheriff or his Deputy : The other called the Turn, 
held twice in every Year, viz. within a Month 
after Eaſter and Miohaelmas. Cromp. Juriſd. 
241. 

35 the Common Law, every Sheriff ought to 
make his Turn or Circuit throughout all the 
Hundreds in his County, in order to hold a Court 
in every Hundred for the Redreſſing of common 
Grievances, and Preſervation of the Peace, &c. 
and the Turn is the King's Leet thro' all the Coun- 
ty; it being a Court of Record, of which the 
Sheriff is Judge: Alſo before the Courts at Weſt- 
minſter were erected, the County-Courts were the 

| Chief 
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chief Ceurts of the Kingdom. Glanvil, lib. x. 
cap. 2. 3. Fleta, lib. 2. c. 62. 

But the Power of the County- Court was much re- 
duced by the Statute of Magna Charta c. 17. and 1 
Ed. 4. c. 1. It hath now the Determination of certain 
Treſpaſſes and Debts under 40 5s. and this Court 
holdeth not Plea of any Debt or Damage ta the 
Value of 40 s. or more; nor of Treſpaſs vi & 
armis, &c. But of Debt and other Actions per- 
ſonal above that Sum, the Sheriff may hold Plea 
by Force of a Writ of Juſticies, which is in Na- 
ture of a Commiſſion to him to do it. Brit. c. 27 
28. 4 luſt. 266. | 

No Sheriff is to enter in the County-Court 
any Plaint in the Abſence of the Plaintiff; nor 
above one Plaint for one Cauſe, on Pain of 4o 5, 
and the Defendant in this Court ſhall have law- 
ful Symmons, &c. And out of the County- 
Court Caufes are removed, by Recordare, Pone, 
Cc. into B. R. and C. B. 

2. The Court-Leet is a Court of Record inci- 
dent to a Hundred, ordained for puniſhing Of- 
| fences againſt the Crown; it is derived out of the 
Sheriff's Turn, and inquires of all Offences un- 
der Treaſon; but thoſe, which are to be puniſhed 
with Loſs of Life or Member, are only inquirabte 
and preſentable there; and muſt be certified over 
to the Juſtices of Aſſiſe. 4 Inſt. 261. Stat. 1. Ed. 3. 

And this Court is called the View of Frank- 
pledge, for that the King is to be there certified 
by the View of the Steward, how many People 
are within every Leet, and have an Account of 
their good Manners and Government; and all 

Perſons above twelve Years of Age, which have 
remained there for a Year and a Day, may be 


fworn to be faithful to the King, and the People 
| Irs 
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are to be kept in Peace, &'c. Alſo every one, fram 
the Age of twelve to ſixty Years, that dwells 
within the Leet, is obliged to do Suit in this 
Court; except Peers, Clergymen, &c. 4 Inf. 
261, 263. | | | 2 
In the Court-Leet or View of Frank- pledge, 
formerly all Perſons were bound with Sureties or 
Pledges for their Truth to the King: The Stew- 
ard is here the Judge, as the Sheriff is in the 
Turn; and this Court is to be kept twice a Lear, 
one Time in a Month after Eaſter, and the other 
within a Month after Michaelmas, at a certain 
Place within the Precin& : And the Steward hath 
Power to ele& Officers, as Conſtables, Tithing- 
men, Cc. as well as puniſh Offenders. The uſual 
Method of Puniſhment in the Leet, is by Fine and 
Amercement, and a Preſentment here ſubje&s the 
Party to them; the former is aſſeſſed by the Stew- 
ard, and the latter by the Jury ; for both of 
which, the Lord may have an Action of Debt, 
or take a Diſtreſs. Kitch. 70. 1 Inſt. 115. 6 
Rep. 12. 2 Inſt. 199. | | 

This Court inquires of and puniſhes Miſdemea- 
nors, Incroachments, Nuſances, Cc. Purpreſtures 
in Lands, or Woods; of Houſes ſet up, or beat 
down, and other Annoyances ; Bounds taken a- 
way; Ways, or Waters turn'd, or ſtopped ; of 
Thieves, and Hues and Cries not purſued; of 
Bloodſhed, Eſcapes, Perſons outlawed, Money 
Coiners, Treaſure found; Aſſiſe of Bread and Ale, 
. Perſons keeping Ale-houſes without Licence; falſe 
Weights and Meaſures, unlawful] Games, Offences 
relating to the Game; of Tanners, ſelling inſuffici- 
ent 7 ; Foreſtallers and Ingroſſers of Markets, 
c. of Victuallers and Labourers, unlawful Fiſhing, 
idle Perſons, Cc. All which particular Articles are 

| to 
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to be inquired into by Statute. 18 Ed. 2. 14 


And the Lord of the Leet ought to have a 
Pillory and Tumbrel, &c. to puniſh Offenders ; 
or for Want thereof he may be fined, or the Li- 
berty ſeiſed : And all Towns within the Leet are 
to have Stocks in Repair; and the Town that 
hath none, ſhall forfeit 5 J. 2 Danv. Abr. 289. 
The Court-Baron is that Court, which every 
Lord of a Manor (who in ancient Times were 
called Barons) hath within his own Precinct: 
And a Court-Baron is an inſeparable Incident to 
a Manor ; it muſt be held by Preſcription, for it 
cannot be created at this Day, and is to be kept 


G 154.8. 2 & 3 Ed. 6. 31 Eliz. | 


on ſome Part of the Manor, 1 Juſt. 58. 4 Inft. 


268. 
This Court is of two Natures, 1. By the Com- 


mon Law, which is the Barons or Freeholders 
Court, of which the Freeholders being Suitors are 
the Judges. 2. By Cuſtom, which is called the 
Cuſtomary Court, and concerns the Cuſtomary 
Tenants and Copyholders, whereof the Lord or 
his Steward is Judge: The Court-Baron may be 
of this double Nature, or one may be without the 
other. The Freeholders Court hath Juriſdiction 
for trying Actions of Debt, Treſpaſs, &c. un- 
der 40 6. and may be held every three Weeks; 
being ſomething like the County-Court ; But on 


Recovery in Debt, they have not Power to make 


Execution, only to diſtrain the Defendant's Goods, 
and retain them till Satisfaction is made. The o- 
ther Court-Baron is for taking and paſſing of 
Eſtates, Surrenders, Admittances, &c. and is kept 
but once or twice in a Year, (uſually with the 
Court-Leet) unleſs it be on Purpoſe to grant an 


Eſtate ; 


4 
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Eſtate ; and then it may be holden as often as re- 


quired. 4 Rep. 26. 6 Rep. 12. 2 Inſt. 119. 
In this Court, the Homage jury are to inquire 
that the Lords do not loſe their Services, Duties, 
or Cuſtoms; but that the Tenants make their 
Suits of Court; pay their Rents, Heriots, c. 
and keep Lands and Tenements in Repair, &c. 
and every publick Treſpaſs may be puniſhed 
here by Amercement, on preſenting the ſame. 
Seat. 4 Ed. 1. ö e * 
No Steward of a Leet, or Court- Baron, ſhall 
receive Profits to his 'own Uſe, that belong to 
the Lord, on Pain of 40 J. and Diſability. 1 Jac. 
„ G. . + | 
| N.. I ſhall mention Attornies and Solicitors 


in the Courts-of Law, who are allowed, admitted 
and regulated, 22 a 1 


1. By che Orders of Court and the com- ö 


mon Law. 
2. By ancient and late Statutes. 


1. Attornies at Law are thoſe Perſons as take 


upon them the Buſineſs of other Men, by whom 
they are retained : And in reſpe& of the ſeveral 
Coutts, there are Attornies at large; and Attor- 
nies ſpecial, belonging to this or that Court only. 
1 Roll. Ahr. 17. | 


By Order of all the Judges, Attornies are to 


be admitted into ſome of the Inns of Court or 
Chancery, and take Chambers there or near, 
(except Houle-keepers in London and Weſtminſter, 
Cc.) and none ſhall be ſworn an Attorney until 
he is thus admitted: No Attorney ſhall put him. 
ſelf out of the Society that he is of, till he is ad- 
mitted of ſome other Society, and deliver a Cer- 

tificate 
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tificate thereof; all Attornies are to be in Com- 
mons the Times ordered by the Society to which 
they belong; and offending therein ſhall be put 
out of the Roll of Attornies. Attachments have 
been granted againſt thoſe that have diſobey'd 
this Order, in not being admitted of ſome Inn 
of Court, & c. and Attornies may be committed 
for any ill Practices. Ord. Mich, 3 Ann. 1 
Liil. Abr. 129, 130. Þ 
Action lies for a Client againſt his Attorney, if 


he appear for him without Warrant; and if he 


pleads a Plea, for which he hath not his Warrant: 
But in Caſe the Attorney appears without War- 


rant, and Judgment is had againſt his Client, the 


udgment ſhall ſtand, if the Attorney be reſpon- 

ble; otherwiſe if the Attorney be not reſpon= 
ſible. Action lieth againſt an Attorney for ſuffer- 
ing Judgment againſt his Client by Nil dicit, 
when he had given him a Warrant to plead the 
General Iſſue; tho' this is underſtood where it 
is done by Covin. Action lies not for what any 
Attorney does generally, altho' he knows the 
Plaintiff has no Cauſe of Action; he only acting 
as a Servant in Way of his Profeſſion. 1 Danv. 
185. 4 Inſt. 117. 1 Mod. 209. 1 Salk. 88. 
He, that is Attorney at one Time, is Attorney 
at all Times pending the Plea : And the Plaintiff 
or Defendant may not change his Attorney, while 
the Suit is depending, without Leave of the 
Court, which would reflect on the Credit of At- 


tornies; hor until the Attorney's Fees are paid; 


and Attornies and Solicitors may detain Writings 
which come to their Hands by way of Buſinels, 


till their juſt Fees are ſatisfied: If there be no 


Fees due, the Court will compe! the Delivery 


of them on Motion, without forcing the Party 


4 to 
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to an Action. A Cauſe ſhall proceed notwrith- 
ſtanding the Death of an Attorney thetein, and 
not be delayed on that Account. Mich. oy Car- 
oo 13 Tall; Abr. 148. 2 Keb. 273. 

Attornies have the Privilege to ſue and be ſued ; 
only! in che Court at Weſtminſter, where they 

practiſe; They are not obliged to put in ſpecial 
Bail, enDefendants:z but when they are Plain- 
tiffs, they may inſiſt vpon Bail in all Caſes: And 
they ſhall not be choſen into Offices, againſt their 
Wills, &c. 1 Ventr. 299. Wood's Juſt. 40. 
2. By the Statutes, the Juſtices ſhall examine 
Attornies, and by their Diſcretion they ſhall be 
put into the Roll; and they ſhall ſwear to exe- 
cute their Offices truly, &c. The Number of 
Attornies may be reſtrained, by an ancient Sta- 
tute; and where they ate unskilſul or inſufficient, 
they ſhall be removed by the Juſtices, and their 
Clients have Notice thereof: When any die, or 
ceaſe to practiſe, the rom ſhall appoint others; 
and if an Attorney be found notoriouſly in the 
Fault, he ſhall forſwear the Court. Now 4. H. 4: 
c. 18. 33 H. 6. c. 7. 

None ſhall be admitted Attornies of > Court 
of Record, but thoſe that have been brought up 
in the ſaid Courts, or are well practiſed and 
Skilled in the Law, and of an honeſt Diſpoſition ; 
and no Attorney ſhall ſuffer any other to follow a 
Suit in his Name, on Pain that each of them ſhall 
forfeit 20 J. And Attornies, Solicitors, &c. are 
to take the Oaths to the Government, under 
Penalties and Diſabilities to Practiſe. An Attor- 
ney ſhall not be allowed any Fees laid out for 
Counſel, or otherwiſe, unleſs he have Tickets 
thereof Gen 'd by them who receive ſuch Fees; 


and Attornies ſhall give in true Bills to their 
K Clients 
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Clients of all the Charges of Suits, under their 
Hands, before the Clients ſhall be. charged with 
the Payment thereof: If they delay their Clients 
Suits for Gain; or demand by their Bills more than 
their due Fees and Disburſments, the Clients ſhall 
gecover Coſts and treble Damages againſt them; 
and they ſhall be for ever after diſabled to be At- 
tornies, c. 3 Fac. 1. c. 7. 13 W. z. c. 8. 
Attornies are to enter and file Warrants of At- 
torney, in every Suit, on Pain of 10 / and Impri- 
ſonment: And the Plaintiff's Attorney is to file his 
Warrant the Term he declares, and the Defendant 
his the Term he appears. If any who hath been 
convicted of Forgery, Perjury, or common Barre- 
try, mall practiſe as an Attorney or Solicitor in 
any Suit or Action brought in any Court; on 
Complaint the Judge, where ſuch Action ſhall be 
depending, hath Power to tranſport the Offender 
for ſeven Years, by ſuch Ways, and under ſuch 
| Penalties as Felons. Stat. 32 H. 8. 40 5 Ann. 
12 Geo. 1. c. 29. | 
All Attornies and Solicitors ſhall be ſworn, ad- 
mitted and inrolled by the Judges, before allowed 
to ſue out Writs in the Courts at Weſtminſter, &c. 
and every Writ ſerved on a Defendant, ſhall be 
indorſed with the Name of the Attorney by whom 
ſued forth; and ſworn Attornies permitting others 
to ſue forth Writs in their Names, to be diſabled : 
For the furure, no Perſons ſhall praiſe but ſuch 
as have ſerved a Clerkſhip of five Years to an At- 
torney, &*c. duly ſworn and admitted; and ſhall be 
examined, ſworn and admitted in open Court; 
and Attornies ſhall not have more than two Clerks 
at one Time, &c. Perſons ſworn as Attornies may 
be admitted Solicitors in Courts of Equity: And 


Attornies or Solicitors ſhall not bring any Action 
= 
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pe 


for Fees till a Month after Delivery of their Bills 
ſubſcribed 'with their Hands; > alſo the Parties 
chargeable may get them taxed in the mean Time, 
and upon the Taxation'the Sum N g due js 
to be paid in full of the ſaid Bills or in Default, 
the Party ſhall be liable to Attachment, Cc. but 
if any Bill is reduced a ſixth Part, the Attorney 
muſt pay the Colts of Taxation. 2 Geo. 2. c. 23, 
: The Judges of any Court of Record, may not 
admit any greater Number of Attornies, than by 
the Uſage of ſuch Courts hath been accuſtomed: 
And if any Perſon ſhall ſue out any Writ, or de- 
fend an Action in any Courts of Law or. Equity, 
as an Attorney or. Solicitor, for any Gain or Fee, 
without being admitted and inrolled, he ſhall for- 
feit 50 J. and be incapable to maintain an Action 
for Fee or Reward; the Penalty to be recovered 
by Action of Debt, Bill, Plaint, &c. Sat. Ibid. 
In order to Trials in Courts, after Attornies and 


other ractiſers therein, I am to conſider of, 


1. Juries, to try Cauſes. 
2. Mineſſ, and other Evidence neceſſary; 


725 Jury Gignifie a certain ander of Men, 
orn to inquire of Matter of Fact, and declare 
the Tfuth upon ſuch Evidence as ſhall: be deli- 
vered them in a Cauſe. And there are two Sorts 
of Juries in Criminal Caſes; a Grand Jury, which 
uſually conſiſts of twenty-four Men of greater 
Quality than the other; and à Perty Jury, con- 
falting of twelve Men, called the Tory of | Life and 
Death: The Grand Jury finds the Bills of Indict- 
ment againſt Criminals; and the Petty. Jury con- 
victs them by Verdict, in the giving. whereof all 
the Twelve muſt agree; and according to their 
K 2 Verdict 
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Verdict the Judgment paſſeth. Alſo. beſides the 
common jury in Civil Caſes, there is a Special E 
ry, in Cauſes of Conſequence tried at the Bar, 
when the Spurt makes a Rule for the Secondary 
to name forty- eight Freeholders, and each Party 
is to ſtrike out Twelve, one at a Time, and the 
Remainder to be the Jury for the Trial. A Jury 
of Merchants may be returned to try an Iſſue be- 
tween two 1 Merchant Affairs: 
And where an Alien is Plaintiff or Deſendant, the 
Jury ſhall be Half Foreigners and Half Engliþ, 
per Medietatem Linguæ; but tis not neceſſary that 
the Foreigners be all of the ſame Country. L 1nſ6; 
154. 3 Inſt. 30, 221. 1 Lill. Abr. 125. 7 
By the Common Law, Jurymen are to be re- 
turn'd, in all Caſes for Trial of General Iſſues, 
from the County where the Fact was done: And 
they are to be Freemen, indifferent, and not out- 
la wed, or infamous; Men attainted of any Crime 
ougbt not to ſerve on Juries, nor Aliens generally; 
and Infants, Perſons ſeventy Years old, Clergy- 
men, Apothecaries, &c. are exempted by Law 
from ſerving upon Juries. By Stagute,/ Jurors im- 
panelled ſhall be the next Neighbours, moſt ſuffi- 
cient and leaſt ſuſpicious; or the Officer ſhall for- 
feit double Damages: And their Qualification, 
which was formerly but 40. per Annum Eſtate, 
is 10 J. per Annum Freehold or Copyhold, within 
the ſame County; and Talesmen 5 J. a Year. & P. C. 
154. 3 Iaſt. 221. 2 Inſt. 447. Sat. 13 Ed. 1. 4 
5 M. & M. c. 24. 7 14 CHILE, 
: The Conſtables of Pariſhes at Michaelmas. 
Quarter. Seſſions yearly, are to. return to the Ju- 
{tices of Peace there, Liſts of the Names and 
Places of Abode of Perſons qualified to ſerve on 
Juries, between the Age of Twenty- one and Se- 
; | 2 venty 


„„ TWIT OW" 


* 


mmieneſles, Crtals- 133 
venty, atteſted upon Oath, on Pain of ſorſeiting 5 l. 
and the Juſtices of Peace ſhall order the Clerk of the 
Peace to deliver a Duplicate of thoſe Liſts to the 
Sheriff, &c. from which they are to make their Panels 


of Jurors: But no Sheriff, or Bailiff, &c ſhall return 


any Perſon to ſerve on a Jury, unleſs he hath been 
ſummoned fix Days before the Day of Appearance, 
Cc. And if a Trial is for any Thing which con- 
cerns the Sheriff or Under-Sheriff, the Coroner is 
to return the Jury: The Proceſs to bring in a Jury 
in B. R. is a Diſtringas, and in C. B. Venire fac, 
and then Habeas Corpora Jurator', to bring in the 
Jury, Stat. 4 & 5 W.& M. 7688 U.. 3 Ann. 
c. 18. 2 Lill. Abr. 126. e | 
The late Act for regulating Juries, which hath: 
very much altered our Law, ordains that Liſts of 
Jurors, qualified according to the Acts of 4 0 5 
W. & M. and 7 & 8 . 3. ſball be made and gi- 
ven in from the Rates of each Pariſh, and fixed 
on the Doors of Churches, &c. twenty Days be- 
fore the Feaſt of St. Michael, that Notice may be 
given of Perſons qualified omitted, or of Perfons 
inſerted who are not fo, &c. and the Liſts bein 
ſet right by the Juſtices of Peace in Quarter-Seſ- 
ſions, Duplicates are to be delivered to the Sheriffs 
of Counties, by the Clerks of the Peace; the 
Names contained in which, with the Additions of 
the Perſons, ſhall be enter'd alphabetically by the 
Sheriffs in a Book, and none others to ſerve on 
Juries, &c. If any Sheriff, or other Officer, ſhall 
return other Perſons, or the Clerk of Aſſize record 
any Appearance when the Party did rfot appear, 
they ſnall be fined by the Judges not exceeding 
10 l. nor leſs than 40s. The like Penalty for She- 
riffs taking Money to excuſe Perſons from ſerving; 
and the Judges may fine the Sheriffs, Cc. not a- 
K 3 bovg 
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bove 5 J. for returning Jutors who have ſerved 
two Years before in any County, except of Tork, 
tc. In the County of Middleſex, no Perſon ſhall 
be returned as a Juror, that bath ſerved two 
Terms before. Stat. 3 Geo. 2. c. 25. See 4 Geo. 2. 
C. 7. 
bn the Return of Writs of Venire Facias, She- 
ritfs are to annex thereto à Panel, or little Piece of 
Parchment, of the Names of a competent Num- 
ber of Jurors named in the Liſts, not leſs than 
48, nor more than 92 ; (without Direction of the 
Judges) who Hall be ſummoned to ſerve at the 
Aſſizes & and the Names of the Perſons impa- 
nelled hall be written in diſtin& Pieces of Paper, 
and delivered by the-Under-Sheriff to the Judge's 
Marſhal, and he is to cauſe them to be rolled "» 
and put together in a Box; and when any Cau 
ſhall be brought on, ſome indifferent Perſon ſhall 
in open Court draw out twelve of the ſaid Papers 
of Names, one after another, who, not being chal- 
lenged, are to be the Jury to try the Cauſe ; but 
if any are challenged, or do not appear, then a 
further Number is to be drawn till there be a full 
Jer c. and their Names after {worn ſhall be 
ept apart in ſome other Box or Glaſs, till they 
have given in their Verdict; and then theſe Names 
ſhall be rolled up again, and returned to the for- 
mer Box, to be kept with the other Names, as 
long as any Cauſe remains for Trial: And if a 
Cauſe comes on, before the Fury in any other 
ſhall have given their Verdict, the Court ſhall 
order twelve of the Reſidue of the Papers to be 
drawn, Cc. Jurors whoſe Names ſhall be drawn, if 
they do not appear after three Times called, upon 
Qath made that they were lawfully —— 
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ſhall forſeit not above 5/- nor under 40 5. Stat. 
ibid. | f Keck | 1 

In Trials of Iſſues on Indictments, &c. and all 
Actions whatſoever, the Courts at Weſtminſter. 
may order a Special Jury to be ſtruck, as on Trials 
at Bar, upon Motion in Behalf of the King, or of 
any Plaintiff or Defendant; and when ordered by 
Rule of Court in Cauſes ariſing within any City, 
Cc. the Jury ſhall be taken out of Liſts or Books 
of Perſons qualified, which are to be brought by 
the Sheriffs, &c. before the proper Officer, as the 
Freeholders Book is for Cauſes ariſing in Counties. 
Perſons who have Eftates, held for 500 Years, or 
ninety-nine Years, or other Term determinable on 
Lives, &c. of the yearly Value of 20 l. are decla- 
red qualified to ſerve on Juries, and to be inſerted 
in the Freeholders Book, &c. And Leaſeholders 
on Leaſes, where the Rent amounts to 504, a 
Year, are liable to ſerve as Jurors in the County 
of Middleſex: And Sherifts of any County or 
City, ſhall not impang} Perſons on any Jury for 
the Trial of Capital Offences, who would not be 
qualified to ſerve in Civil Cauſes. In London, Ju- 
rors are to be Houſe-keepers that have Lands or 
Goods of 1004. Value, who may be examined on 
Oath, Cc. Ibid. 

The Plaintiff or Defendant in a Cauſe may uſe 
their Endeavours for a Juryman to appear, but not 
one who is no Party to the Suit. If a Juror ap- 

ears, and refuſeth to be ſworn, or to give any 

erdit; and if he endeavours to impoſe upon 
the Court, or is guilty of any Misbebaviour afrer 
Departure from the Bar, he may be fined, and At- 
tachment iſſue againſt him: And if a Juryman 
withdraw from his Fellows, or keep tbem from 
giving their Verdict, without alledging any Rea- 
| — KB 4 4 ſons 
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ſons for it, he ſflall be fined; fot if he differ from 
them in Judgment. Moor 882. Dyer 53. 
-Jurors are not 'to meddle with any Matters 
which are not in Iſſue; they are fineable if un- 
lawfully dealt with to give their Verdict; tho' 
they are not fincable for giving a Verdict contrary. 
to the Evidence, or againſt the Direction of the 
Court; for the Law ſuppoſes the Jury may have 
ſome other Evidence than what was given in 
Court, and they may not only find Things of their 
own Knowledge, but they go according to their 
Conſciences: But in a Civil Cauſe, an Attaint will 
lie againſt them, if they give a falſe or currupt 
Verdict. 3 Leon. 147. Vaugh. 144, 149, 153. 
If the Jury take upon them the Knowledge of 
the Law, and give a general Verdict, it is good; 
but in Caſes of Difficulty they may find the ſpecial 
Matter, and leave it to the Judges to determine 
what is Law upon the Fact. And after the Evi- 
dence is given,” the Jury are to be kept together 
till they bring in their Verdict, without Meat, 
Drink, Fire, or Candle, otherwiſe than with 
Leave of the Court; and the Court may not give 
them Leave to eat or drink out of Court: If Ju- 
rors after ſworn eat and drink, tho? the Verdict 
be good, they are fineable; and if it be at the 
Charge of either Party, the Verdict is void. When 
4 Juror is ſworn, he may not go from the Bar un- 
tik the Evidence is given, for any Cauſe whatſo- 
ever without Leave of the Court, and having a 
Keeper with him: And when the Jury are gone 
from the Bar, a Witneſs may not be called by 
them to repeat the ſame Evidence he gave in 
Court. 1 Inſt. 227. Daliſ. 10, Cro. Jas. 21. 3 
Lill. x23, IST EONS ͤ ͤ v 
bein tt oe: 80 In 
52 *. 
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In Capital Caſes a Verdict muſt be actually gi- 


0 Nen by Jurors; and if the Jury. don't agree upon 


it, they may be carried round the Circuits and 


ſhall not be diſcharged till they do: In Civil Caſes 


it Is otherwiſe ; as where there are Noone ON 


and oftentimes in a Civil Caſe, when the Evidence 
hath been heard, the Parties doubting of the Ver- 
di& do. conſent that the Jury ſhall be drawn or 
diſcharged, Jurors by the Common Law are liable 
to no Proſecution for giving their Verdicts, except 


by Way of Attaint; in which Caſe being found 


ilty, they are puniſhable by Loſs of Lands and 
Goods, their Houſes to be raſed, and their Bodies 
caſt into Priſon ; and the Party is to be reſtored 
to all that he loſt by their falſe Verdict; but this 
is altered by the Statute 23 H. 8. c. 3. 1 Iuſt. 
227, 154. 2 Hauk. P. C. 147. 

If a Juror takes any Thing of either Party, to 
give his Verdict, he ſhall pay ten Times as much 


as taken; or ſuffer a Year's Impriſonment: And a 


Juryman guilty of Bribery is diſabled to be of 
any Aſſizes or Juries, and to be impriſoned and 
ranſomed at the King's Will; alſo heing accuſed 
of this, may be tried preſently by a Jury then 
taken. But Jurymen, where there is a full Jury, 
and they try the Cauſe, are to have their Charges 
allowed them. Stat. 38 E. 3. c. 12. 5 Ed. 3. & 
34 Ed. 3. 2 Till. Abr. 125. 

The Challenge of Jurors is in reſpect of Parti- 
ality or Default of the Sheriff, by Reaſon of Kin- 
dred, &c. to the Plaintiff or Defendant; or where one 
of the Parties is of Afﬀinity to any Juror; a Juror 
hath given a Verdict before in the ſame Cauſe, or 
if he hath been an Arbitrator therein, &c. And 
. may be challenged for Defe& of Age, or 
Want of Eſtate ; and being convicted of Felony, 
1 | Perjury, 
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Perjury, &c. Plowd. 425. Hob. 294. 2 Rol. Abr. 
636, Sc. 1 Inſt. 172. | 
2. A Witneſs is one that proves and makes out 
any Thing to a Jury on a Trial, by lawful Teſti- 
mony ; and ought to be an indifferent Perſon to 
each Party, and not concerned in the Cauſe; And 
Evidence is uſed for ſome Proof by Men on Oath, 
or by Writings or Records; it is called Evidence, as 
thereby the Point in Iſſue is made evident to the 
Jury. 1 Inſt. 283. 2 
As to Perſons who may or may not be Witneſſes; 
An Alien Infidel, (not a Few, who may be ſworn. 
on the Old Teſtament) a Perſon non ſave Memory, 
one intereſted in the Suit, a Wife for or againſt her 
Husband, (except in Caſes of Treaſon) Perſons 
convicted of Felony, or Perjury, &c. may not be 
Witneſſes in a Cauſe : But Kinſmen, tho' never fo 
near, Tenants, Servants, Maſters, Attornies for 
their Clients, one of the Jury upon a Trial, and 
all others that are not infamous, which want not 
Underſtanding, or are not Parties in Intereſt, may 
be Witneſſes; tho? the Credit of Servants is left 
to the Jury. Members of Corporations will not be 
generally admitted to be Witneſſes in a Cauſe that 
concerns the Corporation ; tho' Inhabitants that 
are not Freemen will be allowed: A Counſellor, 
Attorney, or Solicitor, is not to be examined as a 
Witneſs againſt their Clients, being obliged to 
keep their Secrets; but of their own Knowledge 
before retained, not as Counſel, Attorney, &c. 
they may be examined. 1 Juſt. 6. 4 Inſt. 279. 
2 Rol. Abr. 685. 2 Lev. 231. 1 Ventr. 197. 
In cale divers Perſons are made Parties to a Suit, 
and ſome found Not guilty, &c. they may be Wit- 
neſſes in the Cauſe. A Man that hath a Legacy 17 
I; 
t 


ven by Will, is not a good Witneſs to the * 


"at * * N 
17 


but he may releaſe his Legacy, and then he ſhall 
be a Witneſs: A Perſon who claims any Benefit 
by a Deed, may not prove that Deed, in regard. 
of his Intereſt; and one any Ways concerned in 
the ſame Title of Land in Queſtion, will not be 
ermitted to be a Witneſs in the Suit depending. 
But in Criminal Caſes, as of Robbery on the High- 
way, in Action againſt the Hundred; in Rapes of 
Women, or where a Woman is married by B54 
Cc. a Man or Woman may be Witneſs in their 
own Cauſe ; ſo in private notorious Cheats, where 
no Perſons elſe can be Witneſſes, but thoſe who 
ſuffer, 2 Lil. Abr. 704, 705. 2 Roll. 625. 1 
Pentr. 243. 1 Salk. 286. | 
If one by Judgment hath ſtood in the Pillory, 
or been whipt; for this Infamy be ſhall not be 
allowed to give Evidence, whilſt the Judgment is 
in Force: But the Record of Conviction mult be 
produced ; and you may not ask the Witneſs any 
Queſtion to accuſe himſelf, tho' his Credit and 
Character in general, may be impeached by other 
Witnefles, ſo as not to make Proof of particular 
Crimes whereof he hath not been convicted. Al- 
though Judgment of the Pillory infers Infamy at 
Common Law ; by the Civil and Canon Law it is 
no Infamy, unleſs the Cauſe for which the Perſon 
was convicted was infamous: And it hath been 
adjudged, that tis not ſtanding in the Pillory, diſ- 
ables a Perſon to give Evidence; but the Standing 
there upon a Judgment for ſome infamous Crime, as 
Forgery, &c. If for a Libel, a Man may be a Witneſs; 
and ſo in other Caſes, when he is pardoned. 3 1nft. 
219. 3Lev. 426, 427. 5Mod.16,74. 3 Nelf. Abr.s 57. 
The Teſtimony of one ſingle Witneſs to a Ju- 
ry is ſufficient; and one Witneſs is enough for the 
King in all Cauſes, except far Treaſom, _ 
there 


% 
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there muſt be two Witneſſes: For the Common 
Law required not a certain Number of Witneſſes; 
but they are required by Statute in ſome Caſes. 
And if a Witneſs, ſerved with Proceſs, refuſe to 
appear and give Evidence in a Criminal Cauſe, the 
Court may put off the Trial, and grant Attach- 
ment againſt him: In a Civil Cauſe, if any Wit- 
nels refuſe to appear, being tendered reaſonable 
Charges, and having no lawful Excuſe, Action of 
the Caſe may be brought, whereon 10 J. Damages, 
and other Recompence to the Party, ſhall be reco- 


vered. And a Feme Covert not appearing, Action 


lies againſt the Husband and her. 3 Iuſt. 26. 1 


Leon. 112. Stat. 5 Elix. c. 9. 
Evidence by Writings and Records is where Acts 


of Parliament, Statutes, Judgments, Fines and Re- 


coveries, Proceedings of Courts, and Deeds, &c. 
are admitted as Evidence in a Cauſe. | 


General Acts of Parliament may be given in E- 


vidence, upon the Statute-Book, and need not be 
pleaded; but where there is a private Act, a Copy 
of it muſt be examined by the Records of Parlia- 
ment, and it ought to be pleaded: Records and 


Inrolments prove themſelves; and a Copy of a' 


Record ſworn to may be allowed as Evidence : 
The Part indented of a Fine is the uſual Evidence 
that there is ſuch a Fine; tho? it is ſaid, the Fine 
muſt be ſhewed, with the Proclamations under 
Seal. A Record of an inferior Court hath been 
rejected in Evidence; and the Party put to prove 
'what was done: An antient Deed proves it ſelf, 
Poſſeſſion having gone accordingly 5 but later 
Deeds are to be proved by Witneſſes; and if 
they are dead, their Hand-writing muſt be proved. 
Altho* a Seal is broken off, a Deed may be Evi- 
dence ; but it cannot be proved by a Counterpart 

or 


e 


I 
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or Copy, when the Original is in Being, and may 
be had: If it be burnt, &'c. the Judges may al- 
low Proof by Witneſſes, that there was ſuch a 
Deed, and this be given in Evidence. 1 Inſt. 117, 
262. 10 Rep. gz. 2 Roll. Abr. 574. 2 Inſt. 118. 
1 Lev. 27. | 200 

A Writing allowed to be read, to prove on 
Part of an Evidence, may be read to prove any 
other Part of the Evidence given to a Jury; and 
if a Copy is permitted, it muſt be the entire Co- 
py of the whole, that the Court may judge of it. 
The Probate of a Will is admitted as Evidence for 
perſonal. Eſtate; but if Title of Land is made un- 
der the Will, it muſt be ſhewn, not a Copy of it, 
or the Probate. If the Will is proved in Chan- 
cery, Copies of the Proceedings there will be E- 
vidence. Of Things done in a Foreign Country, 
the Teſtimony of a Publick Notary is good Evi- 
dence. 1 Lill. Abr. 548. 2 Roll. 678, 6 Rep. 47. 

Depoſitions of Witneſſes in Chancery, between 
the ſame Parties, may be Evidence at Law; but 
in a Court of Common Law, a Decree in Chan- 
cery is no Evidence: The Depoſitions before a 
Coroner have been admitted as Evidence, the 
Witneſſes being dead; Depoſitions in the Eccleſi- 
aſtical Court cannot be given in Evidence, tho? a 
Sentence may in a Cauſe of Tithes, & c. Church- 
Books are not allowed as Evidence; yet ſome ſay 
they may: A Shop-book is Evidence, but not af- 


ter a Year for Goods ſold, Cc. An Almanack, 


wherein the Father had writ the Nativity of his 


Son, was held Evidence to prove his Son's Non- 


age; and an Inſcription on a Grave-Stone hath 
been judged good to make a Pedigee for the Heir. 
Trials per pais 167, 207, 235. 1 Lev. 180. 1 Cro, 
411. 7 Jac. I. 12. Raym. 84 5 Mod. 10. 
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Matter of Fact ſhall be given in Evidence at 4 
Trial; in Debt, a Releaſe may he given in Evi- 
dence, on Nil debet; and Entry and Expulſion, in 
Debt for Rent, &c. On the General Iſſue, Fraud 
may be given in Evidence: But many Things are 
to be pleaded; and cannot be given in Evidence, 
upon Not guilty. By Statute, Juſtices of Peace, 
Conſtables, &c. may plead the General Iſſue, and 
yet give the Special Matter in Evidence in their 
juſtification. Vaugh. 143, 147. 5 Mod. 18. Trials 
per pais 404. Stat. 7 © 21 Jac. 1. | 


Form of a Writ of Subpæna for Witneſſes 
to teſtity, $2 


(For the Second, by the Grace of God, King 
of Great Britain, &c. To T. F. M. H. and 
N. J. we command you, and every of you, firmly 
enjuining you, that laying afide all and all Man- 
ner of Buſineſſes and Excuſes whatſoever, you and 
every of you be before our faithful and well-belo= 
ved P. Lord Hardwick, our Chief Juſtice appointed 
to hold Pleas in our Court before us, on the Day of, 
&c. next following, at Guildhall, London, &c. to 
teſtify all and fingular thoſe Things, which. you or 
either of you ſhall know, in a certain Action or 
Cauſe now depending and undetermined in our Court 
before us, between A. B. Plaintiff aud C. D. De- 
fendant, in an Action of Debt, &c and on that 
Day to be tried by a Fury of the County; and this 
you and every of you are by no Means to omit, un- 
der the Penalty of one hundred Pounds, Witneſs, 


Cc. 


Ik it be at the fies, then it muſt be; That 


you and evety of you be in your proper Perſons be- 
I fore 
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fore our Juſtices. at the Aſſiſes appointed to be held 


in the County of W. on the Day, &c. next follow= 


ing, at, &c. in the County aforeſaid, to teſtify, &c. 


A Subpena Ticket, for a Witneſs to ap- 
pear. * 
Mr. M. H. | | * 
BZ Virtue of a Writ of Subpœna to you and o- 
thers directed, and here uith ſhewn unto you, 
you are perſonally to be and appear before P. Lord 
Hardwick, Chief Juſtice, &c. Or before his Majeſty's 
Juſtices of Aſſize, on the Day of, &c. next, being, 


&c. at Ten of the Clock in the Forenoon of the 


ſame Day, at the Court then to be holden at, &c. 
in the County of W. to teſtify the Truth, according 
to your Knowledge, in a certain Cauſe now depends 
ing, and then and there to be tried between A. B. 
Plaintiff and C. D. Defendant, in an Action of, 
&c. on the Part of the Plaintiff; and hereof you are 
not to fail on Pain of one hundred Pounds. Dated 
the Day, &c. in the Tear of the Reign of the Lord 
George, &c. and in the Tear of Our Lord 1736. 


The Head Trial, in Purſuance of my preſent 
Method, I ſhall divide into, | 


1. Things to be known preparatory thereto. 

2. The Form of Trial in the Courts at J/eſt- 
minſter. | 

3. How Trials are managed at the Aſſizes. 

4. New Trials and Executions, Cc. 


1. Trial, in its common Definition, is the Ex- 
amination of a Cauſe Civil or Criminal, before a 


Judge 
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Judge, who has Juriſdiction to try it according to 
the Laws of the Land.' And the moſt general 
Rule has been, that every Trial ſhall be out of 
that Town, Precinct, &c. within which the Mat- 
ter of Fact triable is alledged, or the neareſt there- 
unto, for the better Cogniſance of the Fact com- 
mitted. 1 Inſt. 125. 

All Trials for Murder muſt be had in the Coun- 
ty where the Fact was done: But if the Stroke is 
in one County, and the Death in another, the In- 
dictment may be found by the Jury of the Coun- 
ty where the Party died; and there the Matter 
be tried as well as if the Stroke had been in the 
ſame County: And when an Indictment is found 
againſt a Perſon in the proper County, it may be 
Heard and determined in any other County by 
ſpecial Commifon, &. In a Civil Caſe, if a fo- 
reign Iſſue which is local ſhould happen, it may 
be tried where the Action is laid; and for that Pur- 

ſe the Plaintiff may enter a Suggeſtion on the 
Roll, that ſuch a Place in ſuch a County is next ad- 
jacent; and it ſhall be tried in the Court of B. R. 
by a Jury from that Place, according to the Laws 
of that Country, which may be given in Evi- 
dence. 3 Inſt. 27. Cro. Car. 247. 5 C6 Ed. 6. 
2 Salk. 651. 

Where Civil Cauſes are grown to Iſſue, if they 
are to be tried in London or Middleſex, and the 
Defendant lives not forty Miles from London, in 
that Caſe eight Days Notice of Trial muſt be 
given the Defendant ; and if he live that Diſtance 
from London, or further off, he muſt have four- 
teen Days from the Plaintift, before he try his 
Cauſe. But at the Aſſixes eight Days Notice of 
Trial is good, let the Defendant live where he will; 


and if the Defendant go to Trial without ſufficient 
8 + , Notice 
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Notice given him, the Trial is not binding. A 
Defendant, on due Notice given, muſt go to 
Trial, or Judgment will paſs agaipſt him by De- 
fault: And where the Plaintiff will not try his 
Gauſs in ſuch Time as he ought to do, by the 
Rules of the Court, the Defendant may give a 
Rule and Notice for trying the Cauſe. by Pro- 
viſo, and fo diſcharge | himſelf of the Action. 2 
Lill. Abr. 613. Stat. 23 Hen. 8. c. 15. 9 8 
In Caſe the Court ſees that one of the Parties 
is ſurpriſed, ;thro? ſome Caſualty, without any 
Fault of his own, they may at their Diſcretion 
put off the Trial to another Time, until ſuch 
Party is better prepared: Alſos if a Defendant is 
not ready to try his Cauſe, on Petition and Affi- 
davit of the. Reaſons, the Judge will order it to 
be ſtayed till another Day the lame. Aſſizes; and 
in London until the next Term, on Payment of 
Coſts. A Cauſe is to be entered in the Judges 
Book two Days before the, Time of Trial, or it. 
ſhall not be ſet down to be try'd that Term; and; 
i the {Tue is not joined between the Plaintiff and 
Defendant, which conſiſts of an Affirmative, on 
the one Part ande a Denial of the Charge on the; 
other Part, Ce. it will not be a good Trial. 2, 
Lill. og. Hill. 22 Car. B. R. 8 1? © 7a 1 7 
2. To proceed to Trial in the Courts at Heft-, 
minſter, after the Bill or Writ iſſued and executed 
againſt the Defendant; and. Appearance thereupon 
made by him, the Declaration is to he drawn and, 
delivered with an Imparlance to the Defendant's 
Attorney; and it muſt be entered that Term on 
the Prothonotary's Roll and Docquetted: The 
Term following the Plaintiff's Attorney gives a, 
Rule with the Secondary for the Defendant to. 
plead by ſuch a Day, A the Plaintiff to have, 


Judg- 
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Judgment; and the Defendant having pleaded 
to the Plaintiff? s Action and Declaration, accord- 
ing to the Caſe, fo that the Patties are at Iſſue, 
the Attorney for the Plaintiff makes 2 Copy of 
the Iſſue, and gives it to the Déſendant's Attor- 
ney, with Notice of Trial; in Order to which, 
the Venire facias muſt be made out and returned 
by the Sheriff, and after is ſued ſorth the Habeas” 
Corpora to bring in the Jury, and the Record is 
made up; whereupon a Trial is had; and a Ver- 
dict being brought in by the Jurys Judgment is 


given”accorditigly, Cc. 
But if the Delendant do tos plead; but lets 


" o by Default, then upon entering Judgment, 
rit of Inquiry of Damages is to be awarded, 
eevurneble the next Term, of the Execution 
whereof Notice is to be given the Defendant's- 
Attorney; which . being executed, with the Da- 
mages inſerted in a Schedule annexed to the Writ, 
and'return'd by the Sheriff to the Prothonotary' 8 
Office, Ce. and en à Rule being given upon it, 
he taxes Coſts: Then it is carrie# to the Clerk 
of the Judgments; and on giving him the Num- 
ber Roll and Term that the Judgment was 
entered, he will make out a Writ of Execution, 
either a Capias ad Satisfaciendium or Fieri facias, 
fot the Damages ad Coſts. Prack. Aron Edit. 

Pag. _— } 

3. In the Proceedings to Trial She Iden 
when any Cauſe comes on, a Diſtringas of the 
Fury is to be firſt returned by the Sheriff, and 
then the Record muſt be deſivered to the Judge 4 
Marſhal ; upon which, the Counſel being inſtruc- 
ted with their Briefs, c. and all Parties ready, 
the Marſhal gives the Record to the Judge, and 
= Cryer calls over the Names of the Jury, and 
when 


Witneſſes, Trials. 147 
when they are ſworn, being firſt elected by Ballot, 
they are bid to ſtand together, and hear their 
Charge; which done, the Caunſel bn both Side 
open the Caſe, firſt of the Side of the Plaintiff, 
as the Proof lies on him, and looking over their 
Breviates argue the Matter in Conteſt, produci 
the Witneſſes to prove what they alled ahl 
then the Judge ſums up the Evidence, . and gives 
it in Charge to the Tok „to do impartially there- 
in; at Which Time the Clerk af Aſſize, or » 
Aſſociate, files the Writ, Panel and Record tögt 
ther, and makes a Copy of the jury's Names, 
and of the Iſſue they ate to try, which he delivers 
to the Jury; and a Bailiff being ſworn Er 
them Without Meat, Drink, &c. they are the 
kept together till they all agtee on the Verdict. 
The Jury, when they are àgreed, tetufh t 
give in their Verdict, and the Plaiotiff is th 
called, and if he do not appear, x Nonſdit all 
be recorded, &c. but if he "appears, the Clerk 
asks the Jury who they find for, and what Coſts 
and Damages, and ſo enters it on the Back of the 
Pane, and repeats, it to the Jury, which finiſhes 
the Trial: And after that is over, the Aſſociate 
delivers to the Plaintiff's Attorney the Recofd with 
the Diſtringas, and the Names of the Jury an- 
nexed, on the Back of which, he writes the Sub- 
ſtance of the Verdict; then upon the Back of the 
Record is. ingroſſed the Paſtea, (that afterwards 
the Plaintiff and, Defendavt” came before ſuch a 
Judge, and the Jury was elected and ſworn, Ce. 
and found ſuch Verdi& and Cofts, &c.) and af- 
ter it is to be carried to the Clerk of the Poſtea's 
to be marked, and then tis delivered to the Clerk 
of the Rules, and he makes a Four-Days Rule for 
Judgment ; which TY out, if Judgment 

Y 2 . 


1438 Ok Courts, Juries, 
be not arreſted, the Record is to be ſtamp'd with 
225. 6d. Stamp on the Back, and carried to 
the Maſter of the Office, who will tax further 
Coſts, when the Judgment is fit to be entered, 
Cc. Practiſ. Attorn. Edit. 1. pag. 100, 101. 
And in Trials at the Aſſizes, the Record and 
Diſtringas are generally kept by the Aſſociate till 
the next Term, and he indorſes the Poſtea, recei- 
ving his Fee for it at the Trial; and then he is to 
be called upon ſor the ſame, and you proceed to 
have it marked, take out a Rule, and ſign Judg- 
ment, as before is directed, and the Judgment 
be enter d on a Roll: Alſo if a Trial is had 


* 


muſt 


the Aſſizes, Judgment can't be given thereon un- 
Term; and Judg- 


any. Eyidence at a'former Trial, that the Patty 
might then have produced, Cc. 2 Salk. 647. _ 

Trials at Bar are ordained by Statute, where 
Cauſes require great Examination, and the Title 
in 5 2 80 is difficult or intricate, ſor the better 
Satisfaction of the Parties concerned; and Offi- 
cers of the Court, and Barriſters at Law may in- 
ſiſt upon a Trial at Bar, after which no new Trial 
e ae pct e mo nie ie 
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will be permitted. Aſter a Motion in Arreſt of 
udgment, the Party ſhalt not move for a new 
rial; but after Motion for new Trial, he may 
move in Arreſt of judgment. Star, Weſtm, 2. 
13 Ed. 1. 2 Lill. 60g. 2 Salk. 648. Oo 
The Cauſes of Arreſt of Judgment are, Want 
of Notice of Trial; where the Record differs 
from the Deed pleaded ; for any material Defe& 
in pleading ; where Perſons are miſnamed ; the 
Declaration doth not lay the Thing with Cer- 
tainty, &c. and here all Matters of Fact are pro- 
ved by proper Affidavits. Comp. Attorn. 329. Cc. 


Form of the Record of an Ie and 
Trial of a Cauſe in B. R. a 


PI EAS before the Lord the King at Veftmin- 
ſter, of Hillary Term in the Eighth Year 
of the Reign of our Sovereign Lord George 
the Second, King of Great Britain, &c. Rol 


179. 


Berks, to E it Remembered, that heretofore, 
wit. that is to ſay, in, &c. Term laſt 
paſt, before the Lord the King at Weſtminſter, 
came A. B. by, &c. his Attorney, and brought here 
into the Court of the ſaid Lord the now King, then 
there held, his certain Bill againſt C. D. in the 
Cuflody of the Marſhal, &c. of a Plea of Debt, 
and there are Pledges of proſecuting, to uit, John 
Doe and Richard Roe ; which ſaid Bill follows 
in theſe Words, that is to ſay: Berks, to wit. 
A. B. complains of C. D. otherwiſe called C. D. 
of the Pariſh of W. iu the County aforeſaid, Gentle- 
man, in the Cuſtody of the Marſhal of the Mar- 
L 3 Halſea 
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alſea of our Sovereign Lord the King, bein 
po f King l, 75 Plea. that be oF 
der to. the ſaid A. Thirty Pounds, of. lawful Mo- 
ney of Great Britain, which; he owes to him, and 
unjuſtly detains ; for that whereas the ſaid C. the 
Day of, &c. in the fifth Tear of the Reigu of. the 
Lord George the ſecond,, now King of Great 
Britain, &c. a: W. aforeſaid; in the County afore- 
ſaid, by . bis Writing Obligatory, ſealed with the 
Seal of the ſaid C. and uow here ſbeum to the Court 
of the ſaid Lord the King, the Date whereof is 
the ſame Day and Lear above, acknowledged him- 
elf to be held and firmly bound to the ſaid A. in 
the aforeſaid Thirty Pounds, to be paid to the ſaid 
A. when be ſhould afterwards be thereunto re- 
quired : Yet the ſaid C. altho* he hath been often 
required to pay the ſame, hath not paid to the ſaid 
A. the ſaid Thirty Pounds, or auy Part thereof, 
but hitherto hath refuſed, and ſtill doth refuſe to 
pay it to him; to the Damage of the ſaid A. &c. 
aud therefore he brings his Suit, and hath good 
Proof of the Premiſſes, when the Court will conſider 
thereof. FR | 
And now at this Day, to wit, on the Day, &c. 
next after, &c. in this ſam? Term, to which Day 
' the ſaid C. hath Licence to impart, and then to 
anſwer, came before the Lord the King at Weſtmin- 
ſter, as well the ſaid A. by his Attorney aforeſaid 
as the ſaid C. by, &c. bis Attorney ; and the ſai 
C. defends the Force, Injury and Damages, &c, 
when aud where the Court will take the ſame into 
Confideration, and ſaith, that he paid to the ſaid 
A. upon the Day of, &c. in. the Tear, &c. the 
aforeſaid Thirty Pounds, which he on the ſame 
Day ought to pay, according to the Form and Effect 
of the aforeſaid Bond or Writing Obligatory, to 
| | wit, 
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.wit, at W. aforeſaid ; and this he is ready to ve- 
+rify, &c. and the ſaid A. not to be barred, becauſe 
he faith, that the ſaid C. hath not paid to him 
the aforeſaid Thirty Pounds, as the 2 C. hath 
above alledged in his Plea; and this he prays may 
be inquired of by the, Country ; and the ſaid C. 
dot h likewiſe, &c. Therefore let there come a Jury 
before our Lord the King at Weſtminſter, on Mon- 
day next after, &c. to try this Iſſue between the 
ſaid Parties, and who are in no wiſe related either 
to the ſaid A. the.Plaintiff, or to the ſaid C. to 
recognize and make a Jury of the Country between 
the ſaid Parties; becauſe as well the ſaid A. as 
the ſaid C. (between whom the Matter is in Va- 
riance) have thereof ſubmitted themſelves to the 
Jury: The ſame Day is given to the ſaid Parties 
here, &c. | 


And afterwards the * between the Partie? 


' aforeſaid was continued of the Plea aforeſaid ; 
and the Jurors aforeſaid impanelled thereupon are 
reſpited before our ſaid Lord the King at Weſt- 
minſter anti! Wedneſday next after, &c. then next 
following, unleſs the Juſtices of the Lord the King, 
aſſigned to hold the Aſſixes in the County aforeſaid, 
ſhall on Tueſday the Day of, &c. at R. in the 
County aforeſaid, according to the Form of the 
Statute in that Caſe made and provided, firſt come 
for Default of the Jurors ; therefore let the Sheriff 
have their Bodies, &c. The ſame Day is given to 
the Parties aforefaid there, &c. and be it known, 
that the Writ of the ſaid Lord the King thereof, 
on the Day of, &c. (the Return of the Venite) 
in the ſame Term, before the Lord the King at Welt- 
minſter, was delivered of Record to the Deputy 
Sheriff of the County aforeſaid, in due Form of 

Law to be executed, &c. 
L 4 Aſter- 
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 » Afterwards, to wit, on the Day and at the 

Place within contained, before P. Lord H. Chief 
Juſtice of the Lord the King of his Court 
of King's Bench, aud, &c. to him aſſociated; and 
F. P. Knight, one of the Juſtices of the ſaid Lord 
the King of his ſaid Court of B. R. appointed to 
Hold the Aſſixes in the County of B. by Virtue of 
the Writ of the Lord the King, &c. according to 
the Form of the Statute, came as well the within 
named A. B. as the within written C. D. by their 
ſaid Attornies within mentioned; and the Jurors 
of the Jury, being ſummoned and ballotted, ac- 
| cording to the Form of the Statute in ſuch Caſe 
lately made and provided, and tried and ſworn to 
declare the Truth of what is within contained, ſay 
upon their Oath, that the within written C. D. on 
the Day, &c. after the, &c. did not pay to the ſaid 
A. B. the within mentioned Sum of Thirty Pounds, 
which on the ſame Day he ought to have paid, 
purſuant to the Bond or Writing Obligatory within 
ſpecified, as the ſaid C. hath within for that Pur- 
' poſe alledged in his Plea ; and they aſſeſs the Da- 
mages of the ſaid A. by Reaſon thereof, beſides. his 
Expences and Coſts by him laid out in proſecuting 
this Cauſe, to Twelve Pence, and for his Expences 
and Coſts Twenty Shillings, &c. Therefore it is 
confidered, that the. ſaid A. do recover againſt 
the ſaid C. his ſaid Debt, and the Damages aſ- 
ſeſſed by the Jury efereſaid, by Reaſon of detaining 
the ſame, and alſo Thirteen Pounds for his Ex- 
pences and Coſts awarded by this Court to the 
ſaid A. with his Conſent, by way of Increaſe; 
which ſaid Damages, * and Coſts, amount 
in the Whole to Fourteen Pounds and one Shilling; 

and the ſaid C. is in Mercy, &  '  * 


1 


Aſter 
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After Trials, Execution follows ſor obtaining 
Poſſeſſion of the Thing recovered by Judgment of 
Law. And Execution is either in Perſonal, Real or 
Mixed Actions: In Perſonal Actions it may be 
three Ways, viz. by 7 * ad Satisfaciendum a- 
gainſt the Body; Fieri Facias againſt the Goods; 
or Elegit againſt the Lands, &'c. And in Real and 
Mixed Actions, the Writs of Execution are Habere 


fac. Seiſinam, to put the Party in Poſſeſſion of 
Freehold Land recovered ; and Habere fac. Poſſeſ= 


fionem to put him in Poſſeſſion of his Term, Cc. 
1 Int. 289. 5 Rep. 86. | | 

When a Judgment is ſigned, Execution may 
be taken out immediately upon it; but if it be 
not iſſued within a Year and a Day after, where 
there is no Fault in the Defendant, there muſt 
be a Scire facias to revive the Judgment :, And 
if the Plaintiff proceed not on the Sci, fac. he 
may upon the edema bring Action of Debt, 
Cc. In Action where ſpecial Bail hath been 

iven, the Plaintiff may have Execution againſt 
Ra Defendant, or proſecute his Bail: Tho' if 
you firſt take out a Cap. ad Satisfaciend.. you 
are debarred from taking out” any 'other Writ of 
Execution. 1 Inſt. 290. 2 Inſt. 471, 395. 

If a Perſon in Execution dies, a new Execu- 
tion may iſſue againſt his Lands, &c., as if he had 
never been taken in Execution, by Statute : And 
Writs of Execution bind the Property of Goods 
from the Time of Delivery of the Writ to the 
Sheriff, &c. But Land is bound from the Day of 
the Judgment. Sheriffs may deliver in Execution 
all Lands, whereof others ſhall be ſeiſed in Truſt 
for him agaivit whom the Execution is had on a 
Statute, Judgment, Cc. though if there are Chat- 
tels ſufficient, a Sheriff ought not to take the Land. 


Stat. 
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Stat. 21 Jac. 1. c. 24. 29 Car. 2. c. 3. 1 Lill. 
Abr. 565. 25 

One may not generally be delivered out of 
Priſon when there in Execution, but by Writ of 
Su per ſedeas: And if a Man committed to Priſon, 
for any Miſdemeanor, is there taken in Execu- 
tion, he ſhall not be ſet at large. The Capias ad 
Satisfaciendum lies not againſt a Peer of the Realm; 
nor againſt Executors, or Adminiſtrators, except on 


a Devaſtavit, c. Raym, 58. Cro. Jac. 143. 


Form of a Writ of Capias ad Satisfa- 
| cieudum. 


EORGE the Sechnd, &c. To the Sheriff of 

B. Greeting : We Command you, that you 
take C. D. if he ball be found in your Bailiwick, 
aud ſafely keep him, ſo that you have his Body be- 
fore us at Weſtminſter on Monday next after, &c. 
(the Day of the Return) to make Satisfattion to 
A B. of a Debt of Thirty Pounds, which the ſaid 
A. lately recovered in our Court before us, and 
alſo, &c. which in the ſame Court were awarded 
to the ſaid A. for his Damages that he ſuſtained, 
as well by Occafion of the detaining the ſaid Debt, 
as for his Expences and Coſts laid out by him a- 
bout kis Suit in that Behalf ; whereof the ſaid C. 
is convicted, as appears to us of Record: And 
have you then there this Writ. Witneſs, &c. 


The Writ Fieri facias lieth for Debt or Da- 
mages, as well againſt Executors or Adminiſtra- 
tors, as any others, to be levied of the Teſtator's 
Goods, &c. But Goods of a Stranger in the Poſ- 
ſeſſion of the Defendant, ſhall not be ſubject to 
the Execution; for the Sheriff at his Peril 5 

take 
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take Notice whoſe they are : And on this Writ, 
a Sheriff cannot break open Doors, to take 
Goods. The Sheriff is to ſell the Goods and 
Chattels of the Defendant, and after the Debt is 
levied, is Debtor to the Plaintiff : And the Sale 
of the Sheriff ſhall take Effect, tho* the Judg- 
ment is afterwards reverſed ; but the Defendant 
ſhall be reſtored to the Value. Dalt. Sher. Go. 
1 Roll. Abr. 892. 8 Rep. 96. 


There may be a Teftatum fieri fac. into ano- 


ther County, if the Defendant hath not Goods 
enough in the County where the Action is laid 
to ſatisfy the Execution : And if all the Money 


be not levied on this Writ, there may be a ſecond 


Writ of Execution, on Return of the firſt, reciting 
the ſame. 2 Salk. 589. 1 Salk. 318. | 

A Sheriff having taken Goods, and levied the 
Money by Virtue- of a Fieri facias, ought to 
bring it into Court, and not to pay it to the 
Plaintiff, * Godb. 147. | 


Form of a Writ of Heri facias. 


HYEORGE the Second, &c. To the Sheriff of 
S. Greeting : We command you, that you 
cauſe to be made of the Goods and Chattels of C. 
D. in your Bailiwick, Fifty Pounds, which A. B. 
lately in our Court before us at Weſtminſter, re- 
covered againſt him for a Debt, and alſo, &c. 
which were adjudged to the ſaid A. in the ſame 
Court before us, for his Damages which he ſuſtain- 
ed, occaſioned as well by the detaining of his ſaid 
Debt, as for his Expences and Coſts laid out by 
him in and about his Suit in that Behalf, whereof 
the ſaid C. is convifted, as appears to us of 
Record ; 
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Record; and have you the ſaid Money before ws 
at Weſtminſter on Monday next after, &c. to 
render to the ſaid A. his Debt and Damages a- 
 foreſaid ; and have you there at the ſame Time this 
Writ. Witneſs P. Lord H. at Weſtminſter the 
Day, &c. | 


The Writ Elegit commands the Sheriff to de- 
liver to the Perſon recovering, all the Goods 
and Chattels of the Defendant, (Beaſts of the 
Plough excepted,) and Half of his Lands, c. 
to be held until the whole Debt and Damages 
are ſatisfied : And it is done by a Jury, ſum- 
moned by the Sherift to inquire what Land the 
Defendant had, at the Time of the Judgment. 
This Writ may be ſued after a Fieri facias re- 
turned Nulla Bona, &c. And if Tenant by 
Elegit be put out of Poſſeſſion before Satisfac- 
tion received, he may have Action of Treſpaſs, 
or re-enter, and hold over till ſatisfied; after 
which, the Defendant may enter, and if more 
be levied than the Debt, Cc. ſhall have Damages. 
F. N. B. 267. Hob. 57. Cro. Elix. 656. 4 
Rep. 67. | 

If Lands are once taken in Execution on an 
Elegit, and the Writ is returned and filed, the 
Plaintiff ſhall have no other Execution : Where 
the Defendant hath Lands in more Counties than 
one, and the Plaintiff awards Elegit to one Coun- 
ty, and extends the Lands thereupon; if he 
then files it, he can't ſue out an Elegit into the 
other Counties : But immediately after Entry of 
the Judgment, he may award as many Elegits 
into as many Counties as he thinks fit, and exe- 
cute all, or any of them. 1 Lev. 92. Cro, Jac. 


246, 
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The Plaintiff, at the Return of an Elegit, prays 
a new Elegit ; he ſhall have it, if he hath not 


accepted of the firſt : So if all the Lands ex- 
tended are evicted by better Title, c. Cro, 


Elix. 310. 4 Rep. 66, Stat. Weſtm. 2. c. 18. 


Form of the Writ of Elggit. 


FRHEORGE. the Second, &c. To the Sheriff of 

W. Greeting: Whereas A. B. lately in bur 
Court before us at Weſtminſter, by Bill, without 
our Writ, and by a Judgment * the ſame Court 
bath recovered againſt C. D. of &c. Senty- five 
Pounds for a Debt, and alſo Forty Shillings for 
bis Damages, which he hath ſuſtained, as well by 
Occaſion of the detaining the ſaid Debt, as for bis 
Expences and Coſts laid out by him about his Suit 


in that Behalf, whereof the ſaid C. is convifted, 


as appears to us of Record; and afterwards the 
ſaid A. came into our Court before us, and hath 


elefted to be delivered to him all the Goods and 


Chattels of the ſaid C. except the Oxen and Beaſts 


ef the Plough; and likewiſe a Moiety of all and 


fingular the Lands and Tenements of the ſaid C. 
in your Bailiwick, accoxding to the Form of the 
Statute in that Caſe made and provided, until the 
Debt and Damages aforeſaid, ſhould be thereof fully 
Jevied : Therefore we command you; that to the afore- 
ſaid A. all the Goods and Chattels of the ſaid C. 


in your Bailiwick, beſides the Oxen and Beaſts of 


the "Plough, and likewiſe the Moiety of all the 
Lands and Tenements of the ſaid C. in your Baili- 
wick, whereof the ſaid C. the Day of, &c. in 
eighth Tear of our Reign, on which Day the Judg- 
ment aforeſaid was obtained, or at any Time af- 
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| terwards he was ſeized, to the ſaid A. you cauſe 
to be delivered [without Delay, by a reaſonable 
Price and Extent ; to hold the ſaid Goods and 
Chattels to him. as his own proper Goods and 
Chattels, and alſo to hold the ſaid Moiety of the 
Lands and Tenements aforeſaid, as his Freehold, 
to him and his Aſſigns, according to the Form of 
the Statute aforeſaid, until the Debt and Dama- 
ges aforeſaid ſhall be thereof levied ; and how and 
in what Manner this Writ you ſhall. have executed, 
make certainly known to us at Weſtminſter, on 
Wedneſday next after, &c. under your Seal, and 
the Seals of thoſe by whoſe Oaths you ſball make 

that Extent and Appraiſement ; and have you 
then there this Writ. Witneſs, &c. | 


To Writs of Execution the Defendant cannot 
plead ; but he may have Audita Querela for any 
1 ſince the judgment, to diſcharge him o 
the Execution; upon which the | Juſtices ſhall 
hear the Complaint, and do Right. And the 
Writ Audita Querela is uſually where Judgment 

is given againſt a Man, Cc. and his Body in 
Execution, upon Suggeſtion of juſt. Cauſe why 
Execution ſhould not be granted; as a Releaſe, 
c. This Writ lies not after Judgment upon a 
Matter which the Party might bave pleaded be- 
fore; and *tis granted where no other Remed 
can be had, when Perſons are unreaſonably char- 
ged, Ce. 1 Inſt. 290. 2 Inſt. 366. 
If a Debt is releaſed after, Verdict, or after 
Judgment or Execution, and it is ſo that the De- 
fendant hath not a Day in Court to plead it; 
there he muſt be relieved by Audita Querela ; 
And on Allowance of the Audita Querela, Bail 
ſhall be given in; by which the Party is in Cuſto- 
+ — ne 
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dy of the Law; and if he make not out his Com- 
plaint, he muſt render his Body in Execution 
again, or pay the Debr for which he is in Execu- 
tion, or elſe his Bail muſt pay it. 36 H. 6, 24. 
Cro. Jac.'645. * | | 
Where after Judgment againſt Bail to an Action, 
the Judgment againſt the Principal is reverſed} or 
the Money paid by the Principal, the Bail may 
have aue Ouerela. 8 Rep. 143. 


Form of a Writ of Audita Quereln. 
FNEORGE the Second, &c. To our Juſtices 


. 


| aſſigitd to hold Pleas before us, Greeting : 
We having received Information, by the grievous 


| Complaint of C. D. That whereas A. B. in Tri- 


nity Term laſt obtained a Judgment againſt the 
ſaid C. &c. and fince that bath releaſed, &c. But 
nevertheleſs, the ſaid A. doth threaten to levy by 
Execution, &c. to the Damage of the ſaid C. &c. 
wherefore the ſaid C. hath beſought us to provide 
him Relief; And being unwilling that the ſaid C. 


ſhould be any ways injured, and defirous that what 


is Right and Juſt ſhould be done in 6 Caſe, 
We command you, that in Order to hear the 
Complaint of the ſaid C. you. call before you the 
aforeſaid Parties, aud ſuch others as it ſhall ſeem 


meet to you to convene ; and having heard the 


aforeſaid Parties, and their ſeveral Reaſons, you 
pt 3 to be done full and ſpeedy Juſtice to the ſaid 
Parties, which of Right, and according to the 
Laws and Cuſtoms ' of our Kingdom, yew ſhall ſee 
ought to be done. Witneſs, & | 
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: By. Statute, Perſons charged in Execution for, 


any Sum not exceeding 100 J. in any Gaol, or 


Priſoo,, being minded to deliver up all their Ef- 
fects to their Creditors toward Satisfaction of 


their Debts, may exhibit a Petition to the Court 
from whence the Proceſs iſſued, certifying the 


Capſe of their Impriſonment, and an Account of 
their Eſtate, c. and thereupon the Court is by 
Order or Rule to cauſe the Priſoner to be brought 
up, and the Creditors to be ſummoned to appear 
at a Day appointed, when the Court ſhall in a 
ſummary . Way examine the Matter, and hear 
What ſhall be alledged on both Sides, for or a- 
gainſt the Diſcharge of ſuch Priſoner, tendering 
to the Priſoner an Oath that the Account deli- 
vered in is a full and true Account of all his 
Eſtate, (except wearing Apparel and Bedding, cc. 
not excceding 10 l. Value) and if thereupon the 


| Creditors are ſatisfied, the Court may order the 


Lands, Goods and E fects contained in the Ac- 
count, to be aſſign d to the Creditors, by Indorſe· 
ment on the Back of the Petition Gga'd. by the 


* 
- 


Priſoner ; and upon Tuch Aſſignment executed, 


. 


* the” Priſoner ſhall be diſcharged out of Priſon, 


without paying any Fee, by Order of Court: 
But in Caſe the Creditors, ſhall not b8 ſatisfied 
with the Oath, the Court ſhall remand the Pri- 
ſoner, and order him and his Creditors. to appear 
at another Day; and then if the Creditors can- 


not diſcover any Eſtate or Effects of the Priſoner 


omitted, &c. the Court ſhall immediately cauſe 
the Priſoner to be diſcharged, unleſs any Creditor 
inſiſt upon bis being detained, and, agree to pay 
him 2 s. 4 d. per Week, and on Failure of, any 
Payment, he ſhall be diſcharged. 2 Geb. 2. c. 22. 


The 


ſects, or 
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| Witneſſes, Trials. 161 
The perfon fo diſcharged but of Priſon mall 
never öfter be arreſted for the ſame Debt; but 
the judgment againſt him is to ſtand in Force, 
and Execution may be taken out thereon agaluſt 
His Lands, or Goods, Cc. aſterwards: And if any 
Priſoner ſhall be convicted of Per jury in bis Oath; 
he ſhall ſuffer the Pains inflicted for ſuch Offences, 
and may be retiken, and charged again in Execu- 
e or Prong” 501101156 
Aud Priſoners in Execution as aforeſaid;-in any 
Priſon (except in London and Wieſtminſter) before 
they petition the Court to be diſcharged, Cs. 
are to give Notice to their Creditors at whoſe 
Suit they were charged, that they deſign to pe- 
tition, with a true Copy of the Account of their 
whole Eſtates intended to be delivered in to the 
Court, Ce. and then on ſueh Petition, the Priſo- 
ners ſhall* have - a Rule of Court to be brought 
to the next Aſſizes for the County; and the 
Creditors ſhall be ſummoned to appeat there 
” yg oy and at the Aſſizes the Judges 
on 


amination ſhall determine the "Matter, and 


give Judgment and Relief, &c. The Charge 
of carrying the Priſoners to the Aſſizes not to be 
above 12 4s Mie to de paid out of their Ef- 

they have none out of the County 
Scheck. 31e! 2. c. 2 1ũ „ 


ſ 


: 
. 


and „ d 
Judgment, and Executiont. bu! 


| A Writ of Error iſſues out of Chancery, and 

lies Where any one is grieved by the Pro- 
ceedings and Judgment in any Court of Record; 
it is returnable' in B. R. and if upon the Tran- 
295% «> eee M— © ſeoript 
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ſcript of the Record ſent into that Court, it ap. 
pears there is Error in the Proceſs, or in the gi- 
ving of Judgment, then tis reverſed : But if there 
appear to be none, then is the Judgment affirm- 
et}: witch double Caſta., „ 19A 4 

On judgments given in the King's Bench, 
where the Suit is by Bill, Writ. of E 


= | rror lieth 
out of the Chancery returnable in the Exchequer- 
Chamber, before the Judges of C B. and Barons 


of the Exchequer, Cc. But if the Suit is 


Original Writ, or where the King is Party, or if 
it be aſter Judgment affirmed in the Exc equer- 
Chamber; Writ of Error lies only in Parliament: 
To reverſe a Judgment in the Common Pleas, the 
Writ is to be retarn'd in B. R. and Error is not 
to be brought in Parliament; except « Judgmen 
of that Court is affirmed, cc. in the King's 
Bench: And erroneous Judgment given in He 
Excbequer is to be examined and. corrected by 
the Lord Chancellor, Cc. and ſome of the Juſti- 
ces. Stat. 27 Elix. c. 8. 31 Eliz. 1. 31 Ed. 


When a Writ of Error is brought, abe Party 


is in the Time appointed by the Rule to certify 
the Record; and he muſt cauſe. the Roll where 
the Judgment is entered to be marked with the 
Word Error in the Margin, whereby the other 
Party may take Notice of it; and the Plantift's 
Attorney may make out Execution upon the 
Judgment, if a Superſedeas be not taken forth, 
allowed with the Sheriff of the County: And 
in all Caſes after Verdict, in Actions of Debt 
on Bond, for the Payment of Money, or of Debt, 
by Confeſſion, c. the Perſon that brings Writ 
of Brror muſt put in good Bail, to proſecute his 


'Writ, and pay the Debt and Damages, if Judg- 


ment 


. 
L 
8 
7 
4 
. 
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- Witneles, Kiels. 153 
ment 5 affirmed. For if Bail be not put in, the 
Writ of Error is no Superſedeas to the Execu- 
tion; | but\ the Writ is in Beibg, until a Nolle 
proſequi enter d, or Judgment affirmed, &c. 
Mich. 22 Car. B. R. 3 Jac. 1. c 8. 6. — 
Any Perſon damnified by Error in a 
may bring 2 Writ of Error py Fra e 1 
the Chief Juſtice oply, or the eldelt.J . x 
to allow a Writ of Error 1; The 
ment are to be aſfigned..upofs be. c 
appear to the Caurt; and if they ate not, 
Ggn'd in the Term, the Writ of Error I's 
bate: A Judgment cannot be reverſed, in 5 
and ſtand — far other Part; em if hom be 
Error in 1 CI i he Fanguting 


Fe vverte 
LA XL: 


Hob. go... 


A hate Statuts ordains, TDI al a af ch 
wherein there ſhall be any Varlagee fro 
Original Record, or other Defect, may pops 2 
mended hy the Court; and. where any Verdi& 
hath been giyev, in any Action in the Courts ar 
Weſtminſter, or other Court of Record, the Judg- 
ment thereon ſhall not be ſtayed or reverſed for 
any Defe& or Fault in Form, or Subſtance, in 
any Bill, Writ, &c. or for Variance in any ſuch 
Writs from the Declaration or other Proceed- 


ings. 5 Geo. 1. c. 13. 
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\Eorge the Second, &c. To our beloved and 
\_TF-fa:thful, &c. Greeting + Becanſe' in the Recovd 
and Proceſs, and alſo in giving 'Judgment of the 
Plea, which was in our Court before you, and your 
Companions, bur Juſtices of the Bench, by our 
F/rit between A, B. and C. D. "of a certain Treſ- 
paſs on the Caſe, done to the Damage of the ſaid 
A. bool. as ti, ſaid, Error 'mianifeft hath inter- 
vened, to the great Damage of him the ſaid C. D. 
as by his Complaint we are informed; we, willi 
that the Error, if there be any, ſhould be corrafted 
in dur Manner, and that full and ſpeedy 22 
be done to the Parties aforeſaſd, in this Behalf, 
command you, that if Judgment be thereupon gi- 
wen, then that Record and Proceſs - of the Plea 
aforeſaid, with all Things concerning it, tout un. 
dey your Seal, diſtinctiy and openly you ſend, and 
this Writ; ſo that thoſe we 'may have the Day; 
&c. to the End, that looking into the Record and 
Proceſs aforeſaid further, we may cauſe to be done 
thereupon for correfing that Error, what of Right; 
and according to the Laws of our Kingdom, ought 
10 be done therein. Witneſs, CC /4y. 
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Df Eſtates in Lands and Goods, and 
how acquired, Anceſtozs, Heirs, 
Executo2s and Adminiſtratozs, 


Man hath in Lands, Tenements or other 
Things. And Eſtates are Real, of Lands 
and Tenements; or Perſonal, of Goods and Chat- 
tels; otherwiſe diſtinguiſhed into Freeholds, that 
deſcend to the Heir, and Chattels which go to 
the Executors: Alſo ſame Eſtates are made by 
Words, and others implied by Law; and the 
Word Eftate in Deeds and Grants generally com- 
prehends the whole in which the Party hath an 
Intereſt or Property, and will paſs the ſame. | 

The Eftates and Lands we have in this King- 
dom, are obtained and held in divers Manners: - 


FE TATE is that Title -or Intereſt which 2 


1. By Diſcent and Rightwof Blood. 
2. Conveyance, or Grant from one Man to 

another. IG 
3. Antient Tenures and Holdings of Lands. 


Di ſcent is where a Man hath Land or other E- 
ſtate of Inheritance in Fee- ſimple, and dieth with- 
out making any Diſpoſition thereof, but leaveth 
it to go (as the Law calleth it) to the Heir: It is a 
Means whereby Lands or Tenements are derived 
to a Man, as Heir and by Right of Blood, from 

M 3 an 


— 


1856 Of Eftates, Anceſto?s, Heirs, & c. 
an Anceſtor; and this is the worthieſt Means 
whereby Lands can be acquired. 1 Inſt. 13, 237. 
In Diſcents, the next and moſt worthy of Blood 
ſhall inherit; as the Male and alt Diſcendants from 
him, before the Females; and the elder Brother 
and bis Poſterity, before any younger Brother, &c. 
A Siſter of the whole Blood ſhall be prefer'd be- 
fore the younger Brother of the Half Blood : Bur 
ſuch younger Brother may be Heir to his Father or 
Uncle; tho' not to a- Brother, for Want of the 
Whole Blood. And a Perſon to have Land in Fee- 
ſimple, by Diſceat; 'muſt be Heir of the whole 
Blood: By which Rule, where Lands diſcend to the 
Son from the Father, and he enters and dies ſeiſed, 
without Tflue, this Land ſhall go to the Heirs of 
the l art of the Father; and if there be none ſuch; 
it ſhall Eſcheat. 1 Inſt. 14. 3 Rep. 4. Lit. Sect. 4. 
And Diſcent is Lineal, or Collateral; Lineal is 
downwards in a right Line, from Grandfather to 
Father, Father to Son, &c. and the lineal Heirs 
ſhall firſt inherit: Collateral is a Diſcent which 
ſpringeth out of the Side of the whole Blood; as 
the Grandſather's Brother, Father's Brother, and 
ſo downwards: So that if a Man purchaſe Lands 
in Fee ſimple, and dies without Iſſue, for Default 
of the right Line, he who is next of Kin in the 
collitera! Line, of the whole Blood, ſhall have the 
Lands, by Diſcent as Heir to him. In caſe of Di- 
ſcents, when Land diſcends on the Part of the Fa- 
ther, the Heirs of the Mother ſhall not inherit; and 
Where Lands diſcend on the Part of the Mother, the 
Heirs of the Father ſuall not inherit: Tis other- 
wiſe in caſe of Purchaſe, where a 'Son purchaſes 
Lands and dies without leaving Iſſue; if there be 
no Heirs on the Part of the Father, thoſe on the Mo- 
ther's Side ſhall inherit the Lands. 1 Iuſt. 10, 11, 13. 
I Ventr, 415. Inhe- 
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Inheritances may lineally diſcend, but not aſcend; 
and in the right Line, Children ſhall inherit their 
Anceſtors without Limitation; but the Anceſtors 
may not take from the Children, for the Father 
can never come to the Lands which his Son hath 
purchaſed, by lineal Aſcent ; though he may by 
collateral Aſcent, where the Land of the Son 
comes to his Uncle, and then to the Father: In 
the collateral Line, the Uncle inherits the Nephew, 
and the Nephew the Uncle. The elder Brother 
of the whole Blood ſhall have Land by Diſcent, 
that is purchaſed by a middle or younger Brother, 
if they die without Iſſue: And when there is no 
Brother or Siſter, the Uncle will have it as Heir; 
but it may afterwards diſcend to the Father, as 


Fe EE» 


the younger Brother of the Half Blood ſhall not 
have the Land purchas'd by the elder Brother, on 
his dying without Ifſue ; but the elder Brother's 
Uncle or next Couſin. If a Man hath two Wives, 
and by one Wife he has a Son and a Daughter, and 
a Son by the other, and then dies ſeiſed of Land 
in Fee- ſimple; here, if the elder Son die without 


any Iſſue, before actual Seiſin, the Land ſhall di- 


M 4 ſcend 
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168 Of Eſtates, Anceſtozs, Heirs, &: 
ſcend to the younger Brother; but if the elder 
Brother had entered, then the Siſter hall have the 
Land as Heir to him. 1 Inſt. 14, 15. 3 Rep. 41. 

Noy 68. bus PIC? 
As in Diſcents one muſt be Heir to him that 
was laſt actually ſeiſed; ſo none can inherit Lands 
as Heir, but the Blood of the firlt Purchaſer. 
Though the Law takes no Notice of the Diſabili- 
ty of the Father in caſe of Diſcent, relating to 
Brothers and Siſters, as to their Eſtates; A Man, 
who had Iſſue a Son and a Daughter, was at- 
tainted of Treaſon, the Son having purchaſed 
Lands, and died without Iſſue; and it was held, 
that not withſtanding the Attainder of the Father, 
the Daughter ſhall take by Diſcent from her Bro- 
ther, becauſe the Eſtate between them was imme- 
diate, - and therefore the Father's Inability ſhall 

not hinder it. 1 Inſt. 12. Litt. 8. 4 Leon. 1. 
By Diſcent, Lands in Fee-ſimple ſhall go, 1. 
To the eideſt Son, and his Heir, and to his Iſſue; 
the Sons firſt, in order of Birth, and for Want of 
Sons, to all the Dayghters equally, who are called 
Parceners, and all of them inherit as one Heir. 
2. If the eldeſt Son hath no Iſſue, then to his next 
eldeſt Brother of the, whole Blood, and his Iſſue; 
and for Want of a Brother, to a Siſter or Siſters of 
the whole Blood, and her and their Iſſue. 3. If 
there be no Brother or Siſter, then to the Un- 
cle, and his Iſſue; and for Want of an Uncle, to 
an Aunt or Aunts, and their Iſſue. 4. And if 
there be no Uncles or Aunts, then to Couſins, in 
the neareſt Degree of Conſanguinity. And where 
Lands are purchaſed by Brethren; after Uncles and 
Aunts, the Land ſhall go to the Father, and the 
Half Blood, and their Iſſue; and for Want of 
Uncle, Aunt, Father and Half Blood, to the _ 
| F 
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of Kin in the collateral Line: Here the Half Blood 
come in after the Father, as being of the whole 
Blood to him; tho' not to their Brethren, 1 Iuſt. 
163, 12, &. Wood's Inft. 218. In Diſcent of E- 


ftates-tail, Half Blood is no Hindrance; for the 


Iſſue are in per formam Doni, and always of the 
whole Blood to the Donee. 3 Rep. 41, 

Sometimes Diſcent is by Cuſtom of Fee-fimple 
Lands to all the Sons, or to all the Brothers, 
where one dies without Iſſue, as in Gavelkind in 
the County of Kent: All the Sons ſhall inherit, 
like unto Siſters at Common Law ; and the Heir 
at the Age of fifteen Years may give and ſell his 
Lands, and though his Father be attainted of Trea- 
ſon or Felony he ſhall inherit. Litt. 210. 1 Inſt, 


140. | 
* * there is a Cuſtomary Diſcent of Lands in 
ſome antient Boroughs and Manors, to the youn- 
geſt Son, and ſometimes to the eldeſt Daughter, 
Cc. as in Borough Engliſh; and by other Cuſtoms: 
But where the youngeſt Son dies, having no Iſſue, 
the eldeſt Son is Heir to him. Kitch. 102. 1 Lill. 
9. _ 
75. to Diſcents of Borough Engliſh Lands, the 
Cuſtom goes with the Land, and guides the Di- 
ſcent to the youngeſt Son; altho* there be De- 
viſes, &c. to the contrary. . 2 Lev. 138. 
In the Learning of Diſcents in general, there 
are ſome Things further to be taken Notice of: 


1. Where Parties are in by Diſcent, or Pur- 
chaſe. 


2. Where Diſcents toll an Entry. 


1. Diſcent being created by Law, and the moſt 
antient Title, an Heir is in by that, before a 
Grant, 


170 Of Eſtates, Anteſtom, Heirs, &c. 
Grant, or Deviſe. If a Man gives Fee - ſimple 
Lands by Will to ate who is Heir at Law, the 
Deviſe is void, and he ſhall take hy Diſcent: And 
where a Father "deviſes his Land te his Wife for 
Life, and after her Deceaſe to his: eldeſt Son; tho” 
the Son doth not take the Eſtate preſently on the 
Death of the Father, he ſhall. be in by Diſcent, 

| and not by Purchaſe, and the Deviſe ſhall be void 
= as to him. Dyer 126. Style 148. — 
| When the Heir takes that which his Anceſtor 
would haye taken if living, he fhall take it by 
Diſcent; and not by Purchaſe: But generally 

where an Eſtate is deviſed to the Heir at Law, at- 

tended with a Charge, as to pay Money, Debts, 

Cc. in ſuch Caſe he takes by Purchaſe, and not by 

Diſcent. And a Man can have Lands no other 

Way than by Diſcent or Purchaſe. 2 Dauv. Abr. 

557. I Lutw. 593. Schief eli amt 

2. A Diſcent which takes away an Entry is 

where one dies feiſed of Lands, in which another 

bath Right to enter, and it deſcends to his Heir ; 
| ſuch Diſcent ſhall take away the other's Right of 
| Entry, and put him to his Action for Recovery 
4 thereof: But a Diſcent ſhall not take away the 
i Entry of Leſſee for Years, Cc. ho hath no Free» 
t hold; and:if jt be of ſuch Things as lie in Grant; 
as Advowlons, Rents, Commons in Groſs, Cc. it 
puts not him that hath Right to his Action. And 
tho where a Diſſeiſor dieth ſeiſed, aud the Law 
caſteth the Lands upon his Heir, this is a Diſcent 
which tolls an Entry at Common Law; by Sta- 
tute, it is only where the Diſſeiſor had peaceable 
Poſſeſſion five Years, 1 Inſt. 237, 238. Stat. 3 2 


. 3. 
The Heir is to enter into Lands diſcended to 


him, to intitle him to the Profits, G. 
A Cou- 
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A Conveyance is a Deed which paſſeth Lands 
and Tenements from one Man to another: And of 
theſe Deeds and Conveyances there are ſeveral 


Sorts. | 
Lands convey d, 


5. By Surrender. 
6. By Gift and Grant, 
7. By Leaſe. F 
8. By Mortgage. 

9. By Aſſignment. 
10. By Will. | 


1. By Feoffment. 

2. By Leaſe and Releaſe, 
and Confirmation. 

3. By Bargain and Sale. 

4. By Fine and Reco- 
very. 


1. Feoffment is a Grant or Conveyance of any 
Manors, Meſſuages, Lands or Tenements to an- 
other in Fee, to him and his Heirs for ever, by 
the Delivery of Seiſin and Poſſeſſion of the Thing 
granted : And in every Feoftment the Grantor is 
called the Feoffor, and he that receives by Virtue 
thereof is the Feoffee. And the Livery and Seiſin 
is made in the Preſence of Witneſſes, all Perſons 
being removed from the Lands, &c. when the 
Feoftee or his Attorney makes an Entry on the. 
Premiſſes. Lit. lib. 1. [\ 3 

The Deed of Feoffment is our moſt antient 
Conveyance of Lands; and is ſaid to excel the 
Conveyance by Fine and Recovery: For it clears 
all Diſſeiſins, Abatements, Intruſions, and other 
wrongful Eſtates which no other Conveyance 
doth ; and for that it is ſo ſolemnly and publickly 
made, it has been of all others the molt obſerved. 
It bars the Feoffor of all preſent and future Right, 
and Collateral Benefit, as Conditions, Power of 
Revocation, Cc. and deſtroys contingent Uſes : 
But Feoffment may not be of ſuch Things where- 

of 
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272 Of Eſtates, Antellors, Heirs, ve: 
of Livery of Seiſin cannot be made; the Livery 
being a Ceremony uſed by which the common 
People may ſee the Paſſing or Alteration of the 
Eſtate; and if either of the Parties die before Li- 
very and Seiſin, the Feoftment will be void. Iſt. 
Symb. 235. Ploud. 554, 214. 1 Infl. 35. 

As a Feoffment is a Common Law Conveyance, 
and executed by Livery, it makes a Tranſmuta- 
tion of Eſtate; but a Conveyance on the Statute 
of Uſes, ſuch as a Covenant to ſtand ſeiſed, &c. 
makes only a Tranſmutation of Poſſeſſion, and not 
of Eſtate. If a Feoffment in Fee be inrolled, but 
no Livery made; it is no good Feoffment, but the 


Inrollment ſhall conclude the Perſon to ſay that it 


was not his Deed: But where a Bargain and Sale 
of Lands is not inrolled, and the Bargainor deli- 
vers Livery and Seifin of the Land, according to 
the Form of the Deed, it has been held a good 
Feoffment. 2 Lev. 77: Poph. 6. 2 And. 68, 
Where a Man makes a Feoffment, without any 
Conſideration ; by that the Eftate paſſes, but not 
the Uſe, which ſhall deſcend to the Heir. A Feoff- 
ment in Fee, made by Tenant in Tail, doth not 
give the Inherirance of the Tail to the Feoffee, 
nor is he thereby Tenant in Tail; for none ſhall 
be ſuch but he who is comprehended in the Gift 
made by the Donor : But it gives away all the im- 
mediate Eſtate the Feoffor had: Though if Leſſee 
for Life, and the Reverſioner in Fee, make a Feoff- 


ment by Deed, each grants his Eſtate ; the Leſſee 


his by Livery, and the Fee from him in Remainder, 
x Leon. 182. Ploud. 562, Hob. 335. 6 Rep. 15. 
A Deed of Feoffment is always applied to a cor- 
real and immoveable Thing; as a Houſe, or 


Land, c. And a Feoffment of Lands, to hold to 


the Feoffee and his Heirs, after the Death of 
| Feoffor 
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Feoffor, tho Livery be made upon it, yet it is 
2 void Feoffment; for an Eſtate of Freehold in 
Lands cannot begin at a Day to come: But a Leaſe 
for Life in Reverſion, after the Death of another, 
is a good Eſtate in Reverſion. Hob. 171. 2 Nude 
Abr. 846. 

At Common Law, beſore Leaſe and Releaſe, 
Feoffment was the general Conveyance; but if Li- 
very and Seiſin could not be made, by Reaſon 
there was a Tenant in Poſleſſion, the Reverſion 
was granted, and the particular Tenant attorn'd. 

Loft 49. Now the Deed of Leaſe and Releaſe, 
his taken Place of this Deed ; the Statute 27 H. 8. 
wy Oh the Uſe to > Poſſeion, en actual En- 
Wy, 5 


te Form of a Deed of Fealment: | 


H 18 be made the Day of, kg in 

the eighth Year-of the Reign of our So- 

6. verkign Lord George the Seeond, by the Grace 
© of God King of Great Britain, France and Ire- 
© Jand, Defender of the Faith, &c. and in the Yeas 
© of our Lord 1736. Between A, B. of the Pariſh 
© of, &. in the County of S Gent. of the one 
« Part, and C. D. of, &c. in the County aforeſaid, 
© Eſq; of the other Part, Witneſſeth, That the ſaid 
© A. B. for. and in Conſideration of the Sum of 
three Hundred Pounds, of lawful Money of 
© Great Britain, to him in, Hand paid by the ſaid 
C. D. the Receipt whereof. the ſaid A. B. doth 
© hereby confeſs and acknowledge, and for. other 
good Cauſes and Conſiderations him thereunto 
© moving, he the 'faid A. B. hath granted, bar- 
* gained and ſold, aliened, enfeoffed, releaſed and 
confirmed, 
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confirmed, and by theſe Preſents doth grant, 
© bargain and ſell, alien, enfeoff and confirm un- 
© to: the ſaid C. D. his Heirs and Aſſigns for ever, 
© All that Meſſuage or Tenement fituate, &c. 
© now in the Poſſeſſion of, c. and alſo the Re- 
© verſion and Reverſions, Remainder and Remain- 
« ders, Rents and Services thereof, and all the E- 
c ſtate; Right, Title, Intereſt, Claim and Demand 
© whatſoever of him the ſaid 4. B. of, in and to 
© the fame Premiſſes, and of, in and to every Part 
and Parcel thereof: To have and to hold the 
© faid Meſſuage ot Tenement, and all and ſingu- 
© lar the Premiſſes above-mentioned; | with the 
© Appurtenances, unto the ſaid C. Dl his Heirs and 
„Aſſigns, to the only proper Uſe and Behoof of 
© him the ſaid C. D. his Heirs and Aſſigns for 
© ever. And the ſaid A. B. for himſelf, his Heirs 
and Aſſigns, doth covenant - and grant, to and 
© with the ſaid C. D. his Heirs and Aſſigns, that 
© -he the ſaid A. B. now is lawfully and right fully 
© ſeifed in his own Right of a good, ſure, per- 
© ſect, abſolute: and indefealible Eſtate of Inberi- 
© tance in Fee-ſimple, of and in all and ſingular the 
ſaid Mefluage and Premiſſes above-mentioned; 
© and of every Part and Parcel thereof, with the 
© Appurtenances, without any Manner of Condi- 
tion, Mortgage, Limitatidh of Uſe or: Uſes, or 
other Matter, Cauſe or Thing, to alter, change, 
© charge or determine the ſame: And alſo that he 
the ſaid A. B. now hath good Right, full Power 
and lawful Authority in his own Right. to grant, 
© bargain, ſell and convey the ſaid Meſſuage and 
© Premifles abovementioned, with the Appurte- 
© nances, unto the ſaid C. D. his Heirs and Aſſigns, 
To the only proper Uſe and Behoof of the ſaid 
© C. D. his Heirs and Aſſigns for ever, according p | 
- 3 * the 
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© the true Intent and Meaning ef theſe Preſents : 
And alſo that he the ſaid C. O. his Heirs and Aſ- 
© Mgns, ſhall and may from Time to Time, and at all 
© Times for ever hereafter, peaceably and quict! 

© have, hold, occupy, poflels and enjoy a md 


« ſingular the ſaid Premifſes above-mentioned, to 
© be thereby 2 with the Appurteratices. 
without the Troub 2 


uble, Hmdrance, Moleſta- 
tion, Interruption and Denial of bim the ſaid 
A. B. his Heirs or Aﬀgns, and of all and every 
other Perſon and Perſons whatſoever claiming'or 
to claim, 27 from or under him, them or any of 
them. And further, that he the (aid 4. B. and 
his Heirs, and all and every other Perfon and 
Perſons, aud his and their Heirs, any Thin ha- 
ving or <clajting in the fail Meſſuage and Pre- 
miſſes above: mentioned, or any Part thereof, by, 
from or under him; ſhall and will at all Times 
hereafter, at the Requeſt and Coſts of the hid 
C. P. tits Heirs or Aſſigns, make do and exe- 
cute, or cauſe or procure” to be made, done and 
executed, afl and every further and other lawful 
and reaſonable Grants, Acts and Aſſurances in 
the Law whatſoever, for the further, better, 
and more perfect Granting ; Conveying, and 
Aſſurlag of the ſaid Premiffes hereby granted, 
* with the Apt urtenances, unto'the faid'C. D. his 
© Heirs and Affigus, to the on Fu 3 per Uſe =ox 
* Behoof of de Aid C. D. rs and Aſſigri 
© for ever, according to the true rein. 
Meaning of theſe Preſents; and to and for none 
other Uſe, Intent or Purpoſe whatſoever. © Ah 
© Jaſtly, the ſaid A. B. hath made, ordained, con- 
© ſtituted and appointed, and by thefe Prefents 
© doth make, ordain, conſtitute and appoint E. F. 
c and G. H. of, &c. his true and lawful Attornies 
\ * jointly, 
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© jointly, and either of them ſeverally, for him 
© and in his Name, into the ſaid Meſſuage and 
© Premiſles, with the Appurtenances hereby grant- 
© ed and conveyed, or mentioned to be er 
© and conveyed, or into ſome Part thereof, in the 
© Name of the whole to enter, and full and peace- 
© able Poſſeſſion and Seiſin thereof for him, and in 
© his Name to take and have; and after ſuch Poſ- 
© ſeffion and Seilin ſo thereof taken and had, the 
© like full and peaceable Poſſeſſion and Seiſin there- 
© of, or of ſome Part thereof, in the Name of the 
© whole, unto the ſaid C. D. or to his certain At- 
© torney or Attornies in that Behalf, to give and 
© deliver; To hold to him the ſaid C. D. his 
© Heirs and Aſſigus for ever, according to the 
© Purport, true Intent and Meaning of theſe 
© Preſents, ratifying, confirming and allowing all 
© and whatſoever his ſaid Attornies, or either of 
* them, ſhall do in the Premiſſes. In Witneſs 
© whereof the Parties firſt above-named have to 
< theſe preſent Indentures interchangeably ſer 
© their Hands and Seals, the Day and Year + Frag 
© written, | 


2. Leaſe and Releaſe is the moſt common Deed 
of Conveyance now in Uſe; to convey any 
Right or Intereſt in Lands or Tenements, to an- 
other who hath the Poſſeſſion thereof. And this 
Conveyance by Leaſe and Releaſe amounts to a 
Feoffment, the, Uſe drawing after it the Poſſeſſion, 
and ſupplying.the Place of Livery and Seiſin, re- 

quired in that Deed. | 11 
In the Making of it, a Leaſe or Bargain and 
Sale for a Year, or ſuch like Term, is firſt pre- 
red and executed; to the Intent that by Vir- 
tue thereof the Leſſee may be in Poſſeſſion of the 
vs Lad 
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Lands intended to be conveyed by the Releaſe, 
and thereby, and by Force of the Statute 27 H. 8. 
c. 10. for transferring of Uſes into Poſſeſſion, be 
enabled to take a Grant of the Reverſion and In- 
heritance of the ſaid Lands, &c: to the Uſe of him- 
ſelf and his'Heirs for ever: Upon which, the Re- 
leaſe is made, reciting the Leaſe for a Year, and 
declaring the Uſes. And in theſe Caſes, - a Pep- 
. Rent in the Leaſe for a Year is a good 
eſervation, and ſufficient to raiſe an Uſe, to 
make the Leſſee capable of a Releaſe. 2 Vent. 35. 
The-Leaſe for a Year muſt have the Words 
Bargain and Sell for Money; and 5 5. or any o- 
ther Sum, altho' never paid, will be a good Con- 
ſideration; whereupon the Bargainee for a Year is 
immediately in Poſſeſſion, on the Executing of the 


ö 
; 
Deed, without actual Entry : But if only the Words 
c Demiſe, Grant, and to Farm let are uſed, in that 
7 Caſe the Leſſee cannot accept of à Releaſe of 
= the Inheritance until he hath actually entered, 
© and is in Poſſeſſion. 2 Lill. Abr. 435. a 
* A Leaſe and Releaſe make but one Convey- 
ance, being in the Nature of one Deed: And to 
the Perfection of this Deed, it is requited that he 
d - who makes the Releaſe have an Eſtate in himſelf, 
a out of which the Eſtate may be derived to the 
n. Releſſee; the Releſſee is to have an Eſtate in 
"=o Poſſeſſion, in Deed or in Law, in the Land where- 
4 of the Releaſe is made, as a Foundation for the 
m, Releaſe; and there mult be ſufficient Words in 
at Law, not only to make the Releaſe. but to create 
and raiſe a new Eſtate, or the Releaſe will not be 
nd good. It is neceſſary in all Caſes, where a Releaſe 
wa of Lands-is made, that the Eſtate be turned to a 
ir- Right, and there are two Rights to the Eſtate and 


allo to the Poſſeſſion: Or elſe there muſt be Pri- 
N vity 
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vity of Eſtate, between the Tenant in Poſſeſſion 
and the Releſſor, without which a Releaſe will 
not operate. 1 Juſt. 22. 1 Adod. 252. 2 Lill. 
43 5. 3.674 ; 
In caſe 2 Releaſe be made by one, that at the 
Time of the making thereof had no Right ; or 
to a Man that at that Time had nothing in the 
Lands, ſuch Releaſe is void, becauſe he ought to 
have a Freehold, or a Poſſeſſion, or Privity. But 
if a Man make a Leaſe for Life, Remainder for 
Life, and the firſt Leſſee dieth ; and then the Leſ- 
for releaſes to him in Remainder, before Entry, 
this is a good Releaſe to enlarge his Eſtate; 
he having an Eſtate in Law capable of Enlarge- 
ment by Releaſe before Entry had. Noy Max. 74. 
1 Inſt. 270. | x 
705 Releaſe to a Man and his Heirs, will paſs as 
a Fee - ſimple; and if made to a Perſon and the 
Heirs of his Body, by this the Releſſee hath an 
Eſtate-tail. And where a Man releaſes to another 
all his Right which he hath in the Land, without 
uſing any more Words, as to hold to him and his 
Heirs, &c. the Releſſee hath only an Eſtate for 
Life. Dyer 263. | 

Theſe Releaſes, that enure by Way of Paſſing a- , 
way .an Eſtate, may be made upon Condition, or 
with a Defeazance; ſo as the Condition, &c. be 
contained in the Releaſe, or delivered at the fame 
Time with it: And there may be in this Deed a 
Recital, Covenants, Warranty, Cc. 

A Confirmation is in Nature of a Releaſe, 
where one having Right of Lands makes a Deed - 
to him who has Poſſeſſion of them, to enlarge his 
Eſtate, or make his Poſſeſſion perfe&. And it is 
| likewiſe a Means whereby a voidable Eſtate is 
made ſure and unavoidable. 1 Inſt. 295. ; 
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And this Conififmati6ri, which is oſteti joined 
66 Leaſe and "Reeſe, may be fb? perfecting an 
Eſtate, by makitg = coe dige! Eſtate abſo'ute ; 
br for increafing it; They Whete an Eſtate for Yearg 
made Leaſe for Life, Oc. or it may be for di- 
ninfſhing, by confining the Eſtäte of a Tevang 
e prior Elie N not 
be void ; for a Conti hoe Boh will have no 
1 an El ate thiat - * in La, or 5 
ined. 1 Taft. 701 745 
If Tenant for Lifs und A eerst &c. 
bs one ard his Heirs, he in Reverfion is to con- 
firm it; othetwiſe it is Ga _ for the Life of 
Tegant for Life.” "une: Ji. | 
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"TI"; Indemure made, E Between 4. 
© B. of, &c. of the one Part, and C. OD. 
„Oc. of the other Part, Witnefeth that the 

14 A. B. for and in Conſidetatibn of the Som 

4 of Five — of lawfal Britiſh Money to him 
ia Hand Paid by the (id C. H. the Receipt 
«whereof is hereby acknowledged, he the ſa d 
* A. B. hath granted, bargained and fold, 27 
c « by the ſe 2 doth grant, birgain and fell 
unto the ſaid C. D. All that Meffuage or Te- 

© nement, &c. with the Rights,” Members and 
c * Appurtenances thereof. ſituate lyiog and being 
7 55 &c. in the County of S and all Houſes, 
difices, Buildings, Gaiden Orchards, Lands, 

© Meadows, Commons. i aſtures, Feedings, Trees, 
© Woods, Underwoods, Ways, Paths, Waters, 
© Water-courles, * Profits, CE 
2 Ad- 
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Advantages, Emoluments and Hereditaments 
© wharſoever to the ſaid Meſſuage or Tenemegt 
belonging, or in any wiſe appertaining, or which 
© now are or formerly have been accepted, re- 
puted, taken, known, uſed, occupied or eny 
joyed, to or with the ſame, or as Fart, Parc 

or Member thereof, or of any Part thereof; 
and the Reverſion and Reverſions, Remain- 
der and Remainders, Rents and Services of 
the ſaid Premiſſes above mentioned, and of 
every Part, and Parcel thereof, with the Ap- 
purtenances: , To have and to hold the faid 
Meſſuage or Tenement, Lands, Hereditaments 
and Premiſſes above - mentioned, and every Part 
or Parcel thereof, with the Appurtenances, unto 
the ſaid C. D. his Executors, Adminiſtrators 
and Aſſigns, from the firſt Day of this Inſtant, 
Cc. for and during and unto the full End and 
Term of one whole Year, from thence next 
add immediately n and following, and 
fully to be complete and ended: Nelding and 
paying therefore one Pepper Corn in and upon 
the Feaſt of St. Michael the Archangel, if de- 
manded: To the Intent that by Virtue of theſes 
Preſents, and by Force of the Statute for tranſ- 
ferring of Uſes into Poſſeſſion, he the ſaid C. D. 
may be in the actual Poſſeſſion of all and ſin- 
gular the ſaid Premiſſes above- mentioned, with 
the Appurtenances, and thereby be enabled to 
accept and take a Grant and Releaſe of the Res 
verſion and Inheritance thereof, to him and his 
© Heirs, to the only proper Uſe and Behoof of 
© him the ſaid C. D. his Heirs and Aſſigns for 
© ever. In [WWitneſs, &c. Por 
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of the Lands. © 


6 HIS Indenture made, &c. Between A. B. 

1 of, Cc. of the one Part, and C. D. of, 
© &c. of the other Part, Mitneſſeth that the (aid 
© 4. B. for and in Conſideration of the Sum of 
© Six hundred Pounds of lawful Money of Great 
© Britain, to him in Hand paid by the ſaid C. D. 
© the Receipt whereof the ſaid 4. B. doth here- 
by confeſs and acknowledge, and for divers 
© other good Cauſes and Conſiderations him there- 
© unto moving, he the ſaid 4. B. Hath granted, 
*: bargained and fold, aliened, releaſed and con- 
© firmed, and by theſe Preſents doth fully, freely 
© and abſolutely grant, bargain and ſell, alien, 
© releaſe and confirm unto the ſaid C. D. (in his 
actual Poſſeſſion now being, by Virtue of a 
© Bargain and Sale to him thereof made for one 
© Year, by Indenture bearing Date the Day next 
© before the Day of the Date of theſe Preſents, 
© and by Force of the Statute for transferring of 
© Uſes into Poſſeſſion) and to his Heirs and Af 
© 'figns for ever, Al that Meſſuage or Tenement, 
© &c. with the Rights, Members and Appurte- 


The Form of the Releaſe and Conveyance 


*© nances thereof, ſituate lying and being in, &c. 
© in the County of, &c. aforeſaid, and all Houſes, 


*-Edifices, Buildings, Gardens, Orchards, Lands, 
© Meadows, Commons, Paſtures, Feedings, Trees, 
© Woods, Underwoods, Ways, Paths, Waters, 
© Warer-courſes, Eaſements, Profits, Commodi- 
ties, Advantages, Emoluments and Heredita- 
ments whatſoever to the ſaid Meſſuage or. Te- 
* nement belonging, or in any wiſe appertaining, 
5 or which now are, or formerly have been ac- 
N 3 * cepted, 
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or enjoyed, to or with the ſame, or as Part, 


cepred, reputed, taken, known, uſed, occupied 


Parcet or Member thereof, or of any Part there» 


of; and alſo the Reverſion and Reverſions, Re- 
ma der and Remainders, Rents and Services of 
a | and ſingular the ſaid Premiſſes aboyg-mention- 


ed, and of every Part and Parcel thereof, with. 
the Appurtenances ; and alſo all the Eſtate, 
Right, Litle, Intereſt, Caim and Demand 
whatſoever, as well in Equity as in Law, of 


him the ſaid 4. B. of, in and to all and ſingu- 
lar the ſaid Premiſſes, and of, in and to every 


Part and Parcel the eof, with the Appurtenan- 
ces; and alſo all Leeds, Evidences and Writings, 
touching or concerning the faid i'remiſles only, 
or only wy Fart thereof, together with true 
C: pies o 

Wricings, which do concern the ſaid Premiſles, 
or any Part thereof, jointly with any other 


Lands or Tenements, now in the Cuſtody or 


Poſſeſſion of him the ſaid A. B or which be 


can or may get or come by without Suit in Law, 


the ſaid Copies to be made and written at 
the Requeſt, Coſts and Charges of the ſaid 
C. D. his Heirs. and Aihgos : To have aud ta 
hold the ſaid Meſſuige or Tenement, Lands, 


He edit ments, and all and ſingular the Premil- 


ſ:s above mentioned, and every Part and Parcel 
thereof, with the Appurtenances, unto the faid 


C. D. his Heirs and Aſſigns to the only proper 


Uſe and Behoof of the ſaid C. D. his Heirs and 


Aſſigns for ever. And the ſaid A. B. for him- 


ſelf, his Heirs and Aſſigns, doth covenant and 


grant to and with the ſaid C. D. his Heirs and 


Aſſigns, that he the ſaid 4. B now is the true, 


lawfyl and rightful Owner of the ſaid Meſlu- 


* age, 


all other Deeds, Evidences and. 
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© age, Lands, Tenements, Hereditaments and 
© Premiffes above-mentioned, and of every Part 
© or Parcel thereof, with the Appurtenances. 
© And alſo that he the faid 4 B. now is law- 
© fully and rightfully ſeiſed in his own Right, of 
© a good, ſure, perfect, ablolyte and indeſeaſible 
« Eſtate of Inheritance in Eee ſimple, of and in 
< all and ſingular the Premiffes above-mentioned, 
© with the Appurtenances, without any Manner 
of Condition, Mortgage, Limitation of Uſe and 
s Uſes, or other Matter, Cauſe or Thing to 
* alter, change, charge, or determine the ſame, 
And that he the faid 4. B. now hath good 
© Right, full Power, and lawful, Authority, in his 
own Right, to grant, bargain, ſell and convey the 
* faid Meſſuage, Lands, Tenements, Heredita- 
© ments, and all and fingular the Premiſſes above - 
© mentioned, with the Appurtenances, unto the 
© ſaid C. D. his Heirs and Aſſigns, to the only 
< 1 Uſe and Behoof of the faid C. D. his 
* Heirs and Afigns for ever, according to the 
© true Intent and Meaning of theſe Preſents. 
© And alſo that he the ſaid C. D. his Heirs and 
© Aſfigns ſhall and may, at all Times for ever 
© hereafter, gener and quietly have, hold, 
© occupy, potfeſs and enjoy all and ſingular the 
© faid Metluage, Lands, Fenements, Heredita- 
ments and Premifles above-mentioned, with the 
© Appurtenances, without the Let, Trouble, 
© Hindrance, Moleſtation, Interruption, and De- 
* nial of him the ſaid A. B. his Heirs or Aſſigns, 
© and of all and every other Perſon or Perlons 
© whatſoever : And that freed and diſcharged, or 
* otherwiſe well and ſufficiently ſaved and kept 
© harmleſs and indemnified of and from all for- 
mer and other Bargains, Sales, Gifts, Grants, 

; N 4 6 Leaſes, 


134 Of Eſtates, Anceſtoꝛs, Heirs, Ke, 


© Leaſes, Mortgages, Jointures, Dowers, Uſes, 
© Wills, Intails, Fines, Poſt-Fines, Iſſues, Amer- 
« cjiaments, Seizures, Bonds, Annuities, Writings 
* Obligatory, Statutes Mercbant and of the Staple, 
© Recognizances, Extents, Judgments, Execu- 
© tions, Rents and Arrearages of Rent, and of 
* and from all other Charges, Eſtates, Rights, 
© Titles, Troubles and Incumbrances whatſoever, 
© had, made, committed, done or ſuffered, by the 
© ſaid A. B. or any other Perſon or Perſons what- 
© ſoever, claiming or to claim, by, from or under 
© him, them, or any of them, And further, .that 
© he. the ſaid A. B. and his Heirs, and all and 
every other Perſon and Perſons and his and, 
© their Heirs, any Thing having or claiming in, 
* the ſaid Premiſſes above-mentioned, or any Part 
© thereof, by, from or under him, ſhall and will 
© from Time to Time, and at all Times hereafter, 
upon the Reaſonable Requeſt, and at the Coſts 
© and Charges of the ſaid C. D. his Heirs or 
* Aſſigns, make, do and execute, or cauſe or pro- 
© cure to be made, done and executed, all and 
© every ſuch further and other lawful and reaſon- 
© able Act and Acts, Thing and Things, Device 
© and Devices, Conveyance and Conveyances in 
© the Law whatſoever, for the *further, better, 
© and more perfect granting, conveying and aſ- 
* ſuring of all and ſingular the ſaid Premiſſes 
© above-mentioned, with the Appurtenances, un- 
© to the ſaid C. D. his Heirs and Aſſigns, to 
© the only proper Uſe and Behoof of the faid 
C. D. his Heirs and Aſſigns for ever, as by the 
© faid C. D. his Heirs or Aſſigns, or his or their 
© Counſel learned in the Law, ſhall be reaſon- 
* ably deviſed or adviſed and required. Aud 
* laſtly, it is covenanted, grapted, concluded and 
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agreed upon by and between the ſaid Parties 
to theſe Preſents, and the true Meaning thereof 
c alſo is, and it is herereby fo declared, that all 
© and every Eine and Fines, Recovery and Re- 
©coveries, Aſſurance and Aﬀurances, Conveyance 
© and Conveyances in the Law whatſoever alrea- 
dy had, made, levied, ſuffered, executed and 
© acknowledged, or at any Time hereafter to 
© be had, made, levied; - ſuffered, executed and 
acknowledged, by or between the ſaid Parties 
©. to theſe Preſents, or either of them, or by or 
© between them, or either of them, and any o- 
© ther Perſon or Perſons whatſoever, of the ſaid 
pPremiſſes, above-mentioned, with the Appur- 
©. tenances, or any Part thereof, either alone by 
© itſelf,, or jointly with any other Lands, Tene- 
© ments or Hereditaments, Hall be and enure, and 
© ſhail be adjudged, eſteemed and taken to be and 
© enure, as for and concerning all and ſingular the 


premiſſes above-mentioned, with the Appurte- 


© nances, to and for the only proper Uſe and 


_ ©. Behoof of the ſaid C. DO his Heirs and Aſſigns 
for ever, according to the true Intent and Mean- 


ing of theſe Preſents, and to and for none 
* other Uſe, Intent or Purpoſe whatſoever. In 
1 Witneſs, &c. - ö 


3. Bargain and Sale is a Deed or Inſtru- 
ment, whereby the Property of Lands and Te- 
nements is for valuable Conſideration granted and 
transferred from one Perſon to another: It is cal- 
led a real Contract, upon a valuable Conſidera- 
tion, for paſſing of Lands, Tenements and Here- 
ditaments, by Deed indented and inrolled Alſo 
*ris where a Recompence is given by both the Par- 
ties io the Bargain; as of Land for Money, and 


Money 


0 | 
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Money for the Land, Cc. 2 Inft. 612. 1 Lill. 


Abr. 206. 
Where Lands are bargained and ſold ſor Money 


only, the Deed is to be inrolled; if in Conſi- 
deration of Money and natural Affection, Cc. 
the Eſtate will paſs without it. And a Bargain 
and Sale paſſes the Freehold of the Lands, alſo 
Reverſions, Remainders, &c. without Livery and 
Seiſin; and a Rent may be reſerved out of it by 
Deed inrolled : But if the Bargain and Sale be 
for Money, it cannot be to one Man to the Uſe 
of another, but to the Bargainee only. If one 
bargain Lands of which another Perſon is in 
Poſſeſſion, and claims Title to, the Deed is not 
good; unleſs the Bargainor enter, and deliver 
the Deed on the Ground, &c. and hath good 
Title : And a Bargain and Sale by a Man who 


is not in Poſſeſſion, nor receives the Rents, tho? 


in Conlideration of Money, will not be good, 
without. Livery. 1 Lev, 56. 8 Rep, 93. Dyer 
155. 1, Lill. 209. +. 
There muſt be a good Conſideration given, or 
at leaſt ſaid to be given for Lands in ches 
and for a competent Sum of Money, is a good 
Confideration, but not the general Words for di- 
vers Conſiderations, &c. If Money is mentioned 
to be paid in a Bargain and Sale, and in Truth 
no Money is paid ; ſome of our Books tell us 
this may be a good Bargain and Sale, becauſe no 
Averment will lie againſt that which is expreſly 
affirmed by. the Deed ; except it comes to be 
queſtioned whether fraudulent or no. Altho' a 
Deed expreſs a Conſideration upon a Purchaſe, 
by Style this will be no Proof upon a Trial that 


the Money was actually paid; but it is to be 
made 


Deeds; 
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ade out by Witneſſes. 1 Rep. 176. 11 Rep. 25. 
Dyer 169. Style 370. | 
The Deed of Bargain and Sale being made on good 
Conſideration, neither the Death of the Bargainor 
or Bargainee before Inrollment hipders the paſ- 
ſing of an Eſtate : But until the Deed is inrolleg, 
the Eſtate of Freehold is in the Bargainor ; and 
the Bargainee cannot bring any Action of Treſ- 
aſs before Entry had, tho' he may ſurrender, 
lien, Cc. and a Bargainee before Inrollment, tis 
ſaid may ſufter a Recovery : Alſo he ſhall have 
E. which grows due aſter the Date of the 
Bargain and Sale, and before the Iurollment. 
Hob. 136. 2 Cro. 52. 1 Vent. 361. Sid. 3 10. 

This Inrollment is to be in one of the Courts 
at Weſtminſter, or in the County where the 
Lands lie, before the Cuſtos Rotulorum, Juſtices 
of Peace, &c. and the Deeds are to be thus in- 
rolled within fix Months by Statute, to be ac- 
counted at twenty-eight Days by the Month : 
Tho' this extends only to Bargains and Sales of 
Inheritance and Freehold; and not to a Bargain 
and Sale of Leaſes for Years, c. which are good 
tho' not Inrolled, nor by Deed Indented, Cc. 
If ſeveral ſeal a Deed of Bargain and Sale, and 
but one acknowledge it, and thereupon the Deed 
is Inrolled; this is a good Inrollment within the 
Statute. _ 27 H 8. c. 16. Style 462. 

In Caſe two Bargains and Sales are made of 
the ſame Land to two ſeveral Perſons, and the 
laſt Deed is firſt inrolled ; if afterwards the firſt 
Deed is alſo inrolled within fix Months, the firſt 
Buyer ſhall have the Land; for when the Deed 
is inrolled, the Bargainee is ſeiſed of the Land 
from the Delivery of the Deed, and the Inroll- 
ment ſhall relate to it, The Statyte of Inroll- 
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ments ſays, that the Eſtate ſhall not veſt, except 


the Deed be inrolled ; and then it veſts preſent- 
ly, by the Starute of Uſes, and Settles ab initio. 
Wood's Inſt. 259. 1 Danv. Abr. 696. 
Not only Lands, but Rents, Advowſons, Tithes, 
8 may be granted by Bargain and Sale, in Fee- 
mple, Fee- tail, for Life, or Years ; but com mon- 
y it is of Land in Fee ſimple. If a Tenant in 
Tail grants all his Eſtate to a Man and his Heirs ; 
the Grantee hath but an Eſtate for Life of Te- 
nant in Tail: And where Tenant for Life Bar- 
= and Sells his Land, by Deed inrolled, *ris a 
orſeitute of his Eſtate, 1 Rep. 176. Litt. 613. 


4 Leon. 251. 


Form of a common Pargain and Sale 
of Lands, 


EIS Indenture made, &c. Between A. B. of, 
1 Ke. of the one Part, and C. D. of, &c. 0 
the other Part, Wimeſſeth that the ſaid A. B. 
for and in Conſideration of the Sum of, &c. to 
him in Hand paid by the ſaid C. D. the Receipt 
whereof the ſaid A. B. doth hereby acknowledge, 
He the ſaid A. B. Hath granted, bargained and 
fold, aliened and confirmed, and by. theſe Preſents 
doth grant, bargain and ſell, alien and confirm 
unto the ſaid C. D. his Heirs and Aſſigns for 
ever, All that Meſſuage or Tenement ſituate and 
tying, &c. and alſo all Lands, Trees, Woods, Un- 
derwoods, Tithes, Commons, Common of Paſture, 
Profits, Commodities, Advantages, Hereditaments, 
Ways, Waters, and Appurtenances whatſoever ta 
the ſaid Meſſuage or Tenement and , Premiſſes 
abgue-mentioned, belonging or any wiſe appertain- 

wii 
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ing - aud alſo the Re verſion and Re verſions, Re- 
mainder and Remainders, Rents and Services of 
the ſaid Premiſſes, and of every Part thereof ; aud 
all the Eſtate, Right, Title, Intereſt, Claim and 


Demand whatſoever of him the ſaid A. B. of, m 


and to the ſaid Meſſuuge, Tenement and Premiſes, 
and every Part thereof : To have and to ho d 
the ſaid Meſſuage or Tenement, and al! and ſingu- 
lar the ſaid Premiſſes above-mentioned, and every 
Part and Parcel thereof, with the Appurtenances, 
unto the ſaid C D his Heirs and Aſſigns, to the 
only proper Uſe and Behoof of the ſaid C. D. bis 
Heirs and Aſſigns for ever. And the ſaid A. B. 
for him and his Heirs, the ſaid M:ſſuage or 
Tenement, and Premiſſes, and ever) Part thereof, 
againſt him and his Heirs, and agaiuſt all 
and every other Perſon and Perſons whatſoever, 
to the ſaid C. D. his Heirs and Aſſigns, ſhall 
and will warrant and for ever defend by theſe Pre- 
ſents. In Witneſs, &c. SE 


The Deed of Bargain and Sale is Turoll- 


ed as follows: 


| T is to be remembered, that the Day, &c. 
thither in the ſame Term, before the Lord the 
King at Weſtminſter, came A. B. of, &c. in the 


County of S. Gentleman, in his proper Perſon, 
and brought here in the Court of the ſaid. Lord 


the now King, before the King himſelf at Weſt- 
minſter, a certain Indenture which he acknowledged 
to be his Deed : And he defired that that Inden- 
ture in the Court of the Lord the now King, be- 


fore the ſaid Lord the King at Weſtminſter, 


might be inrolled of Record; and it is inrolled in. 
I. Fon. 
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Form following, that is to ſay, This Indentute 
made, &c. (and ſo inroll the Deed Verbatim.) 


Pl 
4. Fine and Recovery. A Fine is a final 10 
reement or Conveyance upon Record, for the 
ettling and aſſuring of Lands and Tenements, 
acknowledged in the King's Couit by the Cog- 
nifor to be the Right of the Cogniſee, Or 1 
a Covenant made Pafors 1 and entered of 
Record, for conveying Lands, Tenements, of 
any Thing inheritable, to cut off all Contro- 
verſies. N | 
'  Anciently a Fine was a Determination of 2 * 
Controverſy ; but now *tis generally a feign 
Action upon à Wtit of Covenant, &c. and ſup» 
poſes a Controverſy whete in Reality there is 
none, to ſecure the Title that a Man hath iti 
his Eſtate againſt all Men; or to cut off Intails, 
and with more Certainty convey the Title of 
Lands, &c. and paſs the Inheritance thereof, 
tho' it be not controverted, to whom we think 
fit. And a Fine may be levied on a Writ of 
Right, Cc. in any real Action: And 1 | 
in the King's Court, therefore it binds Women 
Covert, being Parties, and others whom ordi- 
narily the Law diſables to act. Weſt. Symb. 
ar 2. 
| There are four Sorts of Fines: A Fine ſur 
Cognixance de droit come ceo, & c. fingle, which is 
the Principal, and ſureſt Kind of Fine, it giving 
preſent Poſſeſſion to the Cogniſee, without W 
of Execution: A Fine ſur Done, Grant and Ren- 
der, called a double Fine, wherein the Cogniſee 
after a Releaſe and Warranty to him by the Cog- 
niſor, Grants and Renders back the Lands, Cc. 
and this Render is ſometimes of the whole Eſtates | 
e e and 


ä 
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and ſometimes of a particular Eſtate, with Re- 
mainders over; alſo ſometimes with Reſervation 
of Rent, and Clauſe of Diſtreſs, Cc. A Fine fur 
Cogniz.ance de Droit tantum, which is a Fine Exe- 
cutory, generally uſed to paſs a Reverſion ; and 
ſometimes made uſe of by Tenant for Life, to 
releaſe to him in Reverſion: When a Reverſion 
is paſſed by it, then it is expreſſed in the Fine 
that the particular Eſtate is in another, and the 
Cogniſor willeth that the Cogniſee ſhall have 
the Reverſion, or that the Land ſhall remain to 
him after the other Eſtate is ſpent. A Fine ſur 
Conceſſit is where the Cogniſor is ſeiſed of the 
Lands, and the Cogniſee hath no Freehold there- 
in, but it paſſeth by the Fine; it is uſed to 
rant away Eſtates for Liſe, or Years, and is alſo 
ecutory, ſo that the Cogniſee muſt enter, or 
have a Writ of Habere facias Seifinam to obtain 
Poſſeſſioh, if the Party, to whom the Eſtate is 
limited, be not in Poſſeſſion at the Time of levy- 
ing the Fine. 2 Juſt. 513. 2 Rep. 56. 5 Rep. 
38. Ploud. 268. | 
Fines are likewiſe with Proclamations, or with- 
out; a Fine without Proclamation is a Fine, at 
the Common Law ; and the Fine with Proclama- 
tions is termed a Fine according to the Statutes, 
and this is the belt Sort, and moſt uſed : And if 
there be Error in the Proclamations, it ſhall be a 
— Fine at Common Law. And Fines are now 
evied in the Court of Common Pleas at Weſt- 
minſter, on Account of the Solemnity thereof, 
ordained by the Statute of 18 Ed. 1. They may 
be acknowledged before the Lord Chief Juſtice 
of C. B. as well in as out of Court; and two of 
the Juſtices of the ſame Court have Power to 
take them in open Court ; Alſo Juſtices of Aſſize 
may 
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may do it; but they do not uſually certify them 
without a Special Writ of Dedimus Poteſtatem : 
And by Commiſſioners in the Country Eines may 
be taken, impowered by Dedimus Poteſtatem, one 
whereof named tis ſaid muſt be a Knight; theſe 
Commiſſions General and Special iſſue out of 
the Chancery. Stat. 18 Ed. 1. 1 K. 3. 4 H. 
7. 32 H. 8. 3 Rep. 86. 2 Inſt. 512, Dyer 
22 +9134 | ; M3 
A Perſon ſeiſed of an Eſtate in Fee-ſimple, 
Fee-tail General, or Special, Tenant in Remain- 
der, or Reverſion, may levy a Fine: So may 
Tenant for Life, to hold to the Cogniſee for 
Life of Tenant: for Life; but Tenant for - Years 
cannot levy. a Fine of his Term. Theſe Fines 
may be levied of all Things in eſſe at the Time 
of the Fine, which are inheritable ;- tho not of 
Things uncertain, or of Lands held in Tail by 
the King's Letters Patent, Cc. And Lands bought 
of divers Perſons, by ſeveral Purchaſers, may paſs 
in one Fine, to ſave Charges; but the Writ of 
Covenant muſt be brought againſt all the Ven- 
dors, and every Vendor warrant againſt him and 
his Heirs : And on a Fine Uſes may be raiſed. and 
created, &. declared by Indentures before ot 
after levying the Fine. Alſo by Fine, almoſt any 
Kind of Contract may be made and expreſſed. 
3 Rep. 77. 5 Rep. 124. 1 Rep. 76. I 
And there are in every Fine ſeveral Parts, f. 
An Original Writ, uſually a Writ of Covenant: 
2. The Licentia Concordandi, or King's Licence, 
for which the King hath a Fine, called the King's 
Silver. 3. The Concord itſelf, containing the 
Agreement between the Parties how the Land, 
&-c. ſha'l paſs, being the Foundation and Sub- 
{tance of the Fine: And -*tis ſaid,” the Concord 
vu 1 being 
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being the complete Fine, it ſhall be adjudged # 
Fine of that Term in which the Concord was 
made, and the Writ of Covenant returndble; 

The Note of the Fine, or Abſtract of the 


5 
Original Contract, left with the Chirographer. 


5. The Foot of the Fine, which includes allz 
ſetting forth the Day, Year, and Place, and be- 
fore what, Juſtices the Concord was made, &c« 
of this there are Indentures made forth in thg 
Office, which is called the Ingroſſing of the 
Fine. In the levying of Fines, if either of the 
Parties Cogniſors die, after the King's Silver is 
entered, the Fine ſhall be finiſhed, and be good: 
'Tis otherwiſe if they die before, it ſhall avoid 
the Fine. 1 Rep. 76. 2 Inf. 511, 517. 1 Iuſt. 
9. 1 Salk. 341. | 6 | 

If there be Want of an Original, or not 
Writs of Covenant for Lands in every County ; 
or if there is any notorious Error, in the ſuing 
out a Fine, or any Fraud or Deceit, &c. Writ of 
Error may be brought to make void the Fine + 
But a Fine ſhal! not be reverſed for ſmall Vari- 
ance, which will not hurt ir ; nor is there. Occa- 
ſion for a preciſe Form in a Render upon a 
Fine, becauſe it is only an amicable Aſſurance 
upon Record. No ſingle Fine may be with 4 
Remainder to apy other Perſon not contained in 
it: Tho' if A. levy ſuch a Fine to B. who by 
the ſame Concord grants and renders back the 
Land again to A. for Life, Remainder to his 
Wife for Life, Remainder to A. and his Heirs ; 
this will be a good Fine, 1 Inſt. 9. 5 Rep. 38: 
Plowd. 248. ; | 

A Feme Covert levying a Fine with her Huſ- 
band is to be examined in private whether ſhs 


does it voluntarily, and not by Compulſion, for 
O without 


f 
| 
| 
| 
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without her voluntary Conſent the Fine: cannot 


paſs: And Women Coverts, and Infants - ought 


to be cautious in levying Fines; if a married 
Woman levy a Fine with her Husband of her 
own' Lands, ſhe cannot reverſe it during the 
Husband's Life, or after his Death; and if it be 
of her ſointure, ſhe will loſe her Thirds: Fines 
levied by Infants muſt be reverſed during their 
Minority, ot they are good againſt them. Aſi 
pl. 53. 50 Ed. 3. Dyer 359. 

Aſter a Fine is paſſed; the Privies in Blood, as 
the Heirs of the Cogniſor, are barred preſently; but 
Strangers to the Fine have five Years to enter 
and claim their Rights, &c. And the like Time 
have Infants after their full Age ; Feme Coverts 
after the Death of their Husbands ; Priſoners 
after their Enlargement; Perſons out of the 
Realm after their Return, &c. But if a Feme 
Covert dies while ſhe is Covert, being no Party 
to the Fine; or a Perſon in Priſon dieth whilſt 
there; or one beyond Sea at the Time of the 
Fine levied never returns; in theſe Caſes the 
Heir is not limited to any Time. A future In- 
tereſt, as in Remainder or Reverſion, cannot be 
barred by a Fine, until five Years after it comes in 
Being: And where there is no preſent nor future 
Right to the Lands, only a Poſſibility at the 


Time of levying the Fine, &c. a Perſon may en- 


ter and claim when he will. Plowd. 367. 1 
R. 3. 2 Inſt. 519. 2 Rep. 93. Raym: 151. 10 
Rep. 49. 

An Eſtate muſt be deveſted and put to a 
Right, before a Fine bars; when it is turned to 


A Right, and then there comes a Fine, and Non- 


chim, tis a perpetual Bar. One, that at the 
Time of the Fine levied, had not at any Title 
: A * to 
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to enter, ſhall not be barred thereby: And where 
a Man has only a future Intereſt, he is not 


bound to elaim; but this is not in Caſe of Te- 


nant in Tail; barring his Iſſue. If a Perſon doth 
levy a Fine of my Land, while I am in Poſſeſſion, 
this Fine will not hurt me; nor when a Stranger 
levies a Fine of my Lands let to a Tenant, if 
the Tenant pays me his Rent: And if there be 
Tenant in Tail, Remainders in Tail, &c. and the 
firſt Tenant in Tail bargains and ſells the Land 
by Deed inrolled, and levies a Fine to the Bar- 
painee 3 here the Remainders in Tail are nor 
ound, tho? five Years paſs without Claim, for 
the Law adjudges them always in Poſſeſſion. 9 
Rep. 106. 32 H. 8. Carter 82, 163. | 
If Tenant in Tail be diſſeiſed, and the Diſſei- 
ſor levy a Fine, and five Years paſs, without Claim, 
that ſhall bind his Iſſue. And a Fine will bar the 
Heirs in Tail; but not the Remainders or Re- 
verſions : But Recoveries bar them all. Cro. El. 
896. | 
A Recovery is fictio Juris, or a formal Act by 
Conſent, uſed' where a Man is deſirous to cut 
off an Eſtate-tail, &c. and for the better Aſſurance 
of Lands and Tenements, upon which Uſes may 
be limited and raiſed. It is much of the ſame 
Nature of a Fine, though better in regard it bars 
Remainders and Reverſions: And Recoveries are 
much favour'd by the Law, many of the Inheri- 


tances of the Kingdom depending upon theſe Al- 


ſurances. 5 Rep. 40. ö | 
This common Recovery ſuppoſes a Recompence 


| in Value, to all Perſons that loſt the Eſtate: And 


it is either with ſingle, double or treble Voucher. 
The Recovery with ſingle Voucher is uſed to 
bar the Tenant in Tail, and his Heirs, of ſuch 

O 2 Eſtate- 
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Eſtate - tail which is in his Poſſeſſten, with the 
Remainders depending upon it, and the Reverſion 
expectant thereon which others have; and of all 
Leaſes and Incumbrances derived out of ſuch Re- 
mainder or Reverſion. The Recovery with dou- 
ble Voucher is to bar the firſt Voucher, and his 
Heirs, of every Eſtate at any Time in him, or 
any of his Anceſtors, whoſe Heir he is of ſuch 
Eſtate; and all others of Right to Remainders 
and Reverſions, dependant and expectant up- 
on the ſame, and all Leaſes and Incumbrances de- 
rived out of them; alſo it will be a Bar of the E- 
ſtate whereof the Tenant was then ſeiſed in Re- 
verſion or Remainder, &c. The Recovery with 
treble Voucher is to make a perpetual Bar of the 
Eſtate of the Tenant, and of every ſuch Eſtate of 
Inheritance that at any Time had been in the firſt 
or ſecond Vouchee, or their Anceſtors, whoſe 
Heirs they are; and as well of every Reverſion 
thereupon depending, as of all Leaſes, Eſtates, 
Charges and Incumbrnnces, derived out of any 
Reverſion or Remainder. 1 aft. 102. 10 Rep. 37, 
2 Roll. Abr. 204. Noy 81. 
In proſecuting Recoveries there is a colourable 
Suit; wherein there is a Demandant, and a Te- 
nant, and one cal'ed to warrant upon a ſuppoſed 
Warranty, who is the common Vouchee ; the De- 
mandant is ſuppos'd to come into Court, and the 
common Vouchee to make Default, and withdraw 
in Contempt of the Court; whereupon Judgment 
is had, that the Demandant, againſt whom there is 
no Defence, ſhall recover the Land. And in a 
Recovery with ſingle Voucher, the Writ of Entry 
muſt be brought againſt Tenant in Tail in Poſſeſ- 
ſion, and he is to vouch the common Vouchee : 
But if the Recovery be with double or treble 
Voucher, 


r . A. 
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Voucher, then by Fine, Feoffment, or Leaſe and 
Releaſe, &c. you are to diſcontinue the Eſtate, 
and- make # Tenant of the Freehold-of the Land; 
and thereupon bring the Writ againſt that Tenant, 
and he is to vouch the Tenant in Tail, and he 
the common Vouchee ; and then Judgment is gi- 
ven for the Demandant againſt the Tenant, ' and 
for the Tenant to recover in Value againſt the 
the Vouchee, and ſo the firſt Vouchee againſt the 
ſecond, Cc. as the Recovery is brought, 10 Reps: 
39, 42. 1 Inſt 224. Wood's Taft. 251. In 

To every Recovery there muſt be a good Te- 
nant to the Precipe, or it will be void: A Recove- 
ry has been held good where a Stranger that had 
nothing in the Land was made Tenant to the 
Precipe, with the Tenant in Tail; for the ſup- 


f — Recompence in Value ſhall go to him wh 


ſt the Eſtate. If Tenant for Life, and he in Re- 
mainder in Tail ſuffer a common Recovery, and 
both vouch the common Vouchee; it is no good 
Recovery to bar the Iſſue in Tail, ' becauſe he in 
Remainder was not Tenant to the Pracipe, being 
not in Poſſeſſion. But where there is Tenant for 
Liſe, the Remainder in Tail, with Reverſion or 
Remainder in Fee; if the Tenant fot' Life is im- 
pleaded by Agreement, and he vouch the' Tenant 
in Tail, and he vouch over the common Vouchee; 
this will bar the Remainder and Reverſion- in 
Fee, tho? he in Remainder or Reverſioh did never: 
aſſent to the Recovery. 2 Lill. Aby. 45. 1 Vun. 
358. 1 Rep. 15. 3 Rep. 66. 

In caſe Tenant for Liſe ſurrenders to lin- inn 
Remainder in Tail, he may bind the Remainder 
and Reverſion expectant upon his Eſtate: Tho?® 
if Tenant for Life alone ſuffer a Recovery, with _ 
out the Conſent of him in Remainder, the Reco- 

O 3 very 
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that no Recompence can go to this, being a Chat- 
tel; But the Court adjudged, that this Leale. 
ſhould be barred, and ſo the conſtant Experience. 
had been. 2 Leu. 30. 1 Mod. 110. A Recovery. 
ſuffered by Tenant in Tail, after he, bimſeif bath. 
made a Leaſe of the Lands or entered into a Sta- 
tute, will make the Leaſe or Chargę, that before 
was voidable, good againſt the Iſſug in Tail, and 
him in Remainder or Reverſion; and the Reco- 
veror ſhall hold the Lands charged, and ſubject to 
the Leaſe. made by Tenant in Tail. 1 Rep. 25 
A common Recovery is the beſt. Aſſurance a 
Man can have, ſo as to fell or diſpoſe of his E- 
ſtate as he pleaſes; except an Act of Parliament. 
But a Recovery bars only where there is a Privity 
in Law; as the, Iſſue of Tenant in Tail, and he. 
in Remainder, Reverſion, &c., Strangers are not 
baxred by a Recovery and Nonclaim, as they are 
by a Fine: Nor ſhall it bar the Heir, who claims 
as a Parchaſer, and not by Diſcent; or when there 
is an executory Eſtate, which depends upon a 
Contingency; nor a Rent granted by the Tenant 
in Tail, &c. And Recoveries may be avoided if 
ſuffered by Fraud, to deceive Purchaſers, Cc. like 
any 


* 1 in — » 
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any other fraudulent Conveyanoe. 3 Rep, 5⁰ Carter” 
53. Lutw. 1224. Cro. Elia. 1. 
Theſe Recoveries are ſuffered; in the 8 
Pleas, by the Tenants and Vouchers perſonally 
in Court, or by Attornies; and ſometimes by At- 
torney in the Country on a Dedimus-Poteſtatem. c. 
And moſt Errors in a — are amendable the 
had; but — 


— may be made Wig either by Writ of 
Error, or by Pleading ; or by ötion in Court, 
praying a Vacat of the Judgment. 8 Rep. 162. 1 
Inſt. 14. | 

As a Fine and Recovery are 2 Bar, and dock 
the Eſtates before mentioned; fo by Indentures to 
lead the Uſes thereof, new Eſtates and Intaip ure 
limited and oreated a to —_ Fines and Re- 
coveries. EE. | „ 


. \ 


Ti 5 # ” % y 4 . 3 
o — 1 


e 34} ? 


The . a Prep and a 
a Fine Sur Cognizance de Droit, 8c." * 


tb 10t Bas beim bas 
Wits, to wit, Command A, B. that he juſtiy und 
without Dalq, — to O. D. 


rig th Covenatt' made betwien 
them, of one Mleſſaago, uns 
Cotrage, ten Acres v "Land, 

twenty" Aeris . of - Paſturez &c. 

2 | with the nee in W. 
unn Aud dg, Se. „ bas 

N D the Agreement: is ſuch, to wit, | that 
„A the ſaid 4. hath acknowledged the {aid 

© Tengements with the Appurtenances, to be the 
1 * the ſaid C. as thoſe which the ſaid C. 
O 4 bath 
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F hath of the Gift of the ſaid A. and thoſe he 
# hath rem ſed and quit claimed, from him and his 
6. Heirs, to the ſaid C. and his Heirs for ever. And 
f. moreover the ſaid A. hath granted for himſelſ 
and his Heirs; that they will warrant to the ſaid 
© C. and his Heirs the ſaid Tenements, with the 
5. Appurtenances; \ againſt the ſaid A. and his Heirs 
Sn ever. And for this, c. 


a and acknowledged 3 
Daz and in the Tear, 33 1 
dae, &.. 8 


The Form Gs an Indenture to alu, the 
"O] Col, Uſes of a Fine. 1. 

ö HIS ren made, c. Raten A. B. 
of, Cc. Eſq; and E. his Wife of the one 
part, and C. D. of, & c. of the other Part, Mit- 
$ neſſeth that the ſaid A. B. and E. his Wife, for 
© the Settling and Aſſuring of the Manor, Lands, 
© Tenements and Hereditaments herein'ifter men- 
* tioned, to the ſeveral Uſes herein after declared 
* and limited, and for divers other good Cauſes 

and Conſiderations, He the ſaid A. B. hath co- 
© venanted and granted, and by theſe Preſents 
4 dath, for himſelf, his Heirs. and Aſſigus, cove- 
f nant and grant, to and with the ſaid C. D. his 
5 Heirs and Aſſigns; and the ſaid E. Wife of 
t the ſaid 4. B. doth hereby conſent and agree, 
b that they the ſaid 4. B. and E. his Wife ſhall 
f and will, before the End of Trinity Term next 
f enſuing, acknowledge and levy in due Form 
of Law, | before his Majeſty's - Juſtices of the 
Court of Common Pleas at Veſtminſter, unto 
t the ſaid C. D. his Heirs and Aſſigns, one Fine 
b Sur * de Droit come ceo, Oc. — 

Procla- 


/ 
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# Proclamations to be thereupon. had acccording 
© to the Form of the Statute in that Caſe made 
© and provided, of All that the Manor of, Cc. 
and of all that Meſſuage or Farm called, &c. ſi- 
* tuate, lying and being, (. and alſo of the Re- 
« verſion and Reverſions, Remainder and Re- 
© mainders, Rents and Services of the ſaid Ma- 
© nor and Premiſſes above-mentioned, and of 
© every Part and-Parcel thereof, with the Appur- 
* tenances, by the Names of twenty — 
* five Cottages, two Mills, three hundred Acres 
© of Land, two hundred Acres of Meadow, four 
© hundred Acres of Paſture, fifteen Acres of Wood, 
© and twenty Pounds Rent, and Common of Pa- 
* {ture for all Manner of Cattle, with the Appur- 
© tenances in, &c. aforeſaid. And it is hereby a- 


© greed by and between the ſaid Parties to theſe 

* Preſents, and the true Meaning hereof alſo is, 
- © and it is hereby ſo declared, That the Fine ſo as 
L © 'aforeſaid, or in any other Manner to be had 
b and levied of the ſaid Manor and Premiſſes, or 
. any Part thereof; and alſo all and every other 
8 Fine and Fines already had, levied, or to be had 
A and levied of the ſame Premiſſes, or any Part 
ts * thereof, ſhall be and enure, and ſhall be adjudg- 
- © ed, elteemed and taken to be and enure; and 
is © the ſaid C. D, and his Heirs, and all and every 
of other Perſon and Perſons, and his. and their 
e, * Heirs now ſtanding and being ſeiſed, or which 
all * at the Perſecting of the ſaid Fine ſhall Rand, or 
xt © be ſeiſed of the ſaid Manor and Premiſles, / or 
m * any Part thereof, ſhall at all Times hereafter 
he © ſtand. and be ſeiſed thereof, and of every Part 
to thereof, with the Appurtenances, to and for the 
ne * ſeveral Uſes, Intents and Purpoſes herein after 
ith * limited, expreſſed and declared, (that is to ſay) 


la- * As 
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£ As for and concerning the ſaid Manor of, Cc. 
with its Rights, Members and Appurtenances, 
and all and ſingular the Meſſuages, Cottages, 
© Lands, Tenements, Commons, Waſtes, Wafte- 
£ Grounds, Mines, R@alties, Profits, Rents and 
< Hereditaments whatſoever, to the ſame Manor 
c belonging or appertaining, or accepted, reputed, 
or taken as Part, Parcel, or Member. thereof; 
© to the Uſe and Behoof of the ſaid A. B. and 
and E. B. for and during the Term of their na- 
© tural Lives, and the Life of the longeſt Liver of 
© them, without Impeachment of or for any Man- 
< ner of Waſte, Cc. and from and after the De- 
© ceaſe of the faid A. B. and E. his Wife, and the 
© Survivor of them, then to the Uſe and Behoof 
© of the right Heirs of the ſaid A. B. for ever. And 
© as for and concerning all and fingular the faid 
< Meſſuage or Farm called, c. with the Appurte- 
© nances, whereof the ſaid Fine ſhall be ſo levied,” 
* and whereof no Uſe is herein before declared, 
© to the only proper Uſe and Behoof of the ſaid 
A. B. his Heirs and Aſſigns for ever; and to and 
for none other Uſe, Intent or Purpoſe whatſo-' 
ever. In Witpeſs, &c. 1 1% elta 


, 
J 


The Form of a Writ of Entry ſur Diſſti- 
ſin, &c. iu order to ſuſfer a Recovery, = 


6G Eorge the Second, &c. to the Sheriff of . 
| Greeting: Command 4: B. that juſtly" 
© and without Delay, he render to C. D. two 
Meſſuages, two Gardens, twenty Acres of Land, 
© Ce. with the Appurtenances, in D. which he 
© claims to be his Right and Inheritance, and into 


* which the ſaid A. hath not an Entry; but _ 
18 © a Dil- 


- 


held _ r — 
* * 
ow * 


i 
/ 
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* a Diſſeiſin, which Hugh Hunt thereof unjuſtly 

and without Judgment hath. made to the ſaid 
* A. B. within thirty Years now laſt paſt, as he 
* ſaith ; and whereupon he complains, that the 
F ſaid A. B. deforced him; and unleſs he. ſhall fo 
do, and the ſaid C. D. ſhall give you Security 
* that his Suit ſhall be proſecuted, then ſummon 
by good Summoners the ſaid A. B. that he be 
before our Juſtices at IWeſtminſter, in three 
© Weeks from the Day of St. Michael, to ſhew, 
© wherefare he will not; and have you there the 
Summons and this Wrir. H/itzeſs our ſelf at 
* Weſtminſter the Day, &c. in the _ Year of 
our Reign, | 


The Form of a Deed to lead the Uſes of a 
Fine and Recovery, on a Purchaſe. | 


F "HIS Indenture tripartits, made, Oc. Be- 

© tween, A. B. of, Cc. and S. his Wiſe, 
C. D. of, Cc. and J. his Wife, of the firſt 
© Part, E. F. and G. H. both of, Cc. of the ſe- 


cond Part, and J. K. of, &c. and T. M. of, & c. 


© of the third Part, WMitneſſeth, that for and in 
© Conſideration of the Sum of one thouſand 
© Pounds of lawful Money of Great Britain to 
© the ſaid A. B. and S. his Wife, and C. D. and 
J. his Wife, in Hand paid by the ſaid J. K. 
and 7. M. the Receipt whereof they do here- 
; * by acknowledge, and in Conſideration alſo of 
© 55. of, &c. to the ſaid 4. B. and S. his Wife, 
© and C. D. and J. his Wife, in Hand paid by the 
* faid E. F. and G. H. the Receipt whereof they 
© do alſo hereby acknowledge; and the ſaid A. B. 
* and C. D. for the Barring, Docking, Cutting = 
an 
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© and Deſtroying of all Eſtates-tail and Remain- 
© ders over, now in Being in and upon the Meſ- 
© ſuage, Lands, Tenements and Hereditaments 
© herein after mentioned; and for the Conveying. 
© and Aſſuring the ſame Premiſſes, to the only 
© proper Uſe and Behoof of the faid J. K. and 
T. M. and their Heirs; they the ſaid A. B. and 
C. D. have, and each of them hath covenanted 
and granted, and by theſe Preſents do and each 
of them doth covenant and grant, to and with 
the ſaid E. F. and G. H. their Heirs and Aſſigns, 
that they the ſaid 4. B. and S. his Wife, and 
C. D. and J. kis Wife, ſhall and will on this 
© fide, and before the End of Eaſter Term next 
© coming, before his Majeſty's Juſtices of the 
© Court of Common. Pleas at Heſtminſter, in dug 
© Form of Law, levy and acknowledge unto the 
© ſaid E. F. and E. H. and their Heirs, or to the 
© Heirs of one of them, one Fine Sur Conuzance 
de Droit come'ceo, Cc. with Proclamations to be 
<, thereupon had according to the Form of the 
*:Statute in that Caſe made and provided, of All 
that Meſſuage or Tenement, &. in the Tenure 
©. of, &c. and all thoſe Pieces or Parcels of Land 
lying and being, Cc. with all and fingular 
©;their Appurtenances; and alſo of the Reverſion 
©/and Reverſions, Remainder and Remainders, 
© Rents and Services of the ſaid Premiſſes above- 
© mentioned, and of every Part and Parcel thereof, 
© with the Appurtenances, by ſuch ,Name and 
© Names, Quantity and Number of Meſſuages, 
Acres and Things, and in ſuch Manner and 
© Form as by the ſaid E. F. and 6. H. or their 
© Counſe| learned in the Law 'ſhall be reaſon- 
©. ably deviſed or adviſed and required: Which 
© ſaid Fine ſo to be had and levied in Man- 
27s : © ner 
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ner aforeſaid, and all and every other Fine 


and Fines already had, or at any Time here- 
after to be had, levied, ſued or proſecuted of 
the ſaid Premiſſes, or any Part thereof, by it 
ſelf, or jointly with any other Lands or Tene- 
ments, by or between the ſaid Parties to theſe 
Preſents, or by or between them, or any or 
either of them, and any other Perſon or Perſons, 
before the End of the faid next Eaſter Term, as 
for and concerning all and ſingular the ſaid Pre- 
miſſes above-mentioned, with the Appurtenan- 
ces, ſhall be and enure, and ſhall be adjudged, 
eſteemed and taken to be and enure, to and 
for the only proper Uſe and Behoof of the ſaid 
E. F. and G. H. their Heirs and Aſſigns, to the 
Intent and Purpoſe, that they may become per- 
fe& Tenants of the Freehold of the ſaid Pre- 
miſſes: And to this further End, Intent and 
Purpoſe, that they the ſaid E. F. and G. H. ſhall 
and will on this Side, and before the End of, 
Se. Term next, permit and ſuffer the ſaid J. K. 
and T. M. to ſue and proſecute one or more 
Writ or Writs of Entry Sur Diſſeiſin en le Poſt, 
returnable before his Majeſty's Juſtices of the (aid 
Court of Common Pleas, againſt them the ſaid 
E. F. and G. H. of all and fingular the ſaid Pre- 
miſſes above-mentioned, and of every Part and 
Parcel thereof, with the Appurtenances, by 
ſuch Name and Names, Quantity and Number 
of Meſſuages, Acres and Things, and in ſuch 
Sort, Manner and Form, as by the ſaid J. X. 
and T. M. ſhall be thought fit and convenient; 
Unto and upon which ſaid Writ of Entry ſo to 
be brought, the ſaid E. F. and G. H. ſhall ap- 
pear and vouch to Warranty the ſaid A. B. and 
S. his Wife, and C. D. and J. his Wife, _ 
a 


* 


* 
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© ſhall likewiſe appear, either in their ſeveral Per- 
© ſons, or by their Attornies lawfully authoriſed, 
< and enter into the ſaid Warranty, and after their 
« Entry into the ſaid Warranty, ſhall vouch over 
the common Vouchee, who ſhall alſo enter into 
© the ſaid Warranty and imparl, and afterwards 
© make Default, to the End one perfect Common 
Recovery ſhall and may of all and fingular the 
« ſaid Premiſſes above-mentioned be had, proſecu- 
© ted, and executed in all Things, according to 
« the uſual Form of Common Recoveries for A.- 
© ſarance of Lands Tenements and Hereditaments 
jn ſach Caſes uſed and accuſtomed; and the ſame 
© Recovery ſhall in due Form of Law be executed 
by one Writ of Habere facias Seifinam accordingly. 
© And it is covenanted, granted, concluded and a- 
© preed upon, by and between the ſaid Parties to 
© theſe Preſents, and the true Meaning hereof is, 
< and it is hereby ſo declared, that the ſaid Re- 
© covery ſo, or in any other Manner to be had 
© and ſuffered, and all and every other Recovery 
© and Recoveries to be had, ſuffered and executed 
© of the ſaid Premiſſes, or any Part thereof, by or 
between the ſaid Parties to theſe Preſents, or by 
© or between them or any or either of them and any 
© other Perſon and Perſons, on this Side and before 
the End of the ſaid, Cc. Term next coming, and 
the full Force and Execution of them, and every 
of them, and all other Conveyances and Aſſu- 
© rances of the ſaid Premiſſes or any Part thereof, 
© had, or to be had or made between the ſaid 
© Parties, or any of them, /ba/l be and enure, and 
© ſhall be adjudged, eſteemed and taken to be 
and enure, to and for the only proper Uſe and 
© Behoof of the ſaid J. K. and T. M. their Heirs 
© and Aſſigns for ever: And each of them the on 

3 | A. B. 
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* A. B. and C. D. for himſelf ſeverally and apart, 
© and not jointly, and for his ſeveral and reſpective 
© Heirs and Aſſigns, doth ſeverally and apart, and 
not jointly, covenant and grant to and with the 
© ſaid J. K. and T. M. their Heirs and Aſſigus, 
that they the ſaid A. B. and S. his Wife, and 
C. D. and J. his Wife, are or ſome or one of 
© them now is lawfully and rightfully ſeiſed of 2 
good, fure, perſect, abſolute and indefeaſible E- 

— of Inheritance in Fee-{unple, or Fee- tail, of 
* and in the ſaid Premiſſes above-mentioned, with 
© the Appurtenances, in their, or ſome, or one of 
© their own Rights or Right, without any Condi- 
© tion, Mortgage, Limitation of Uſe or Uſes, or 
* other Matter or Thing to alter, charge, change, 
© and determine the ſame: And alſo, that they the 
© ſaid J. K. and T. M. their Heirs and Aſſigns, 
© ſhall and may from Time to Time, and at all 
Times hereafter for ever, peaceably and quietly 
© enter into, have, hold, occupy, poſleſs and en- 
© joy all and ſingular the ſaid Premiſſes above- 
© mentioned, and every Part and Parcel thereof, 
© with the Appurtenances, without the Let, I rou- 


ble, Hindrance, Moleſtation, Interruption and. 


© Denial of them the ſaid 4. B. and S. his Wife, 
and C. D. and J. his Wife, their Heirs and 
© Aſſigns, or any of them, and of all and every o- 
* ther Perſon and Perfons whatſoever claiming, or 
© to claim by, from or under them, or any or ei- 
© ther of them, or by; from or under, &c. deceaſed : 
And further, that they the ſaid 4. B. and &. 


© his Wife, and C. D. and J. his Wife, and their 


© Heirs, and all and every other Perſon and Per- 
© ſons, and his and their Heirs, any Thing having 
* or claiming in the ſaid Premiſſes above-mention- 
ed or any Part thereof, by, from or under them, 
© or any or either of them, or under the ſaid, &c. 

DK © ſhall 


1 
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© ſhall and will at any Time or Times hereafter, 
© upon the reaſonable Requeſt, and at the Coſts 
and Charges of the ſaid J. K. and T. M. their 
© Heirs or Aſſigns, make, do and execute, or 
© cauſe or procure to be made, dohe and executed, 
© all and every ſuch further and other lawful and 
© reaſoriable Grants, Acts and Aſſurances in the 
© Law whatſoever, for the further, better, and 
© more perfect Granting, Conveying and Aſſuring 
© of all and ſingular the ſaid Premiſſes above- 
© mentioned, with the Appurtenances, unto the 
© ſaid J. K. and T. M. their Heirs and Affigns, 
© To the only ＋ Uſe and Behoof of the ſaid 
J. K. and 7. M. their Heirs and Aſſigns for 
© ever, according to the true Intent and Meaning 
© of theſe Preſents, as by the ſaid J. K. and T. M. 
their Heirs or Aſſigus, or their or either of their 
© Counſel learned in the Law, ſhall be reaſonably 
© deviſed, or adviſed and required. In Witneſs; &c. 


5. A Surrender is a Deed or Inſtrument teſtifying 
that the particular Tenant, for Life or Years, of 
Lands and Tenements, doth yield up his Eſtate 
to him who hath the immediate Reverſion or Re- 
mainder, that he may have the preſent Poſſeſſion 
thereof; and where the Eſtate for Life or Vears 
may merge or drown, by the mutual Agreement 
of the Parties. 1 Inſt. 337. he 

The uſual Surrender at Common Law is of two 
Sorts, a Surrender in Deed or by expreſs Words 
in Writing, when the Words of the Leſſee to the 
Leſſor prove a ſufficient Aſſent to give him his 
Eftate back again ; and a Surrender in Law, be- 
ing that which is wrought by Operation of Law, 
and not actual; as if Leſſee for Life or Years take 
a new Leaſe of the ſame Land during their Term, 


it will be a Surrender in Law of the firſt Leaſe: 
3 And 
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And in ſome Caſes this Surrender is bf greater 
Force than the Surrender in Deed: for if 4 Mari 
make a Leaſe for Years to Hegin dt 4 Day to tvine, 

the future Intereſt cannot be ſurrendered by Deed; 
becauſe there is no Reverſion wherein jp may 
drown ; but if rhe Leſſee before the Day takes 1 
new Leaſe of the ſame: Thing, 'tis a good Sur- 
render in Law 'of the former Leaſe. Alſo this 
Kind of Surrender by taking à new Leaſe holds 
good, tho the ſecond Leaſe is for a leſs Term than 
= firſt, G 338.7 J Kar. 11 1d Rep? 

i: Perk.) oi. 

pi make a good — 10 Doc of Lando 
the following Things are required; the Sur 
renderot is to be a Perſon able to make the Sur- 
render, and the Surrenderee le to receive" 
and take it; the Surrenderor muſt have an Eſtate 
in Poſſeſſion of the Thing ſurrendered, and not à 
future Right; and the Surrender is to be made to 
him that hath the next Eſtate in Remainder or 
Reverſion, without any Eſtate coming between; 
the Surrenderee muſt have a higher or greater E- 

ate in his own Right, and hop in the Right of 

is Wife, Ot. than the Surrenderor hath in the 
—— ſo that the Surrendefor's' Eſtate may be 
drown'd therein; there is to be Privity of Eſtate 
between the Surrenderor and Surrenderee ; and 
the Surrenderee muſt be ſole ſeiſed of his Eſtate in 
Remainder, not in Jointenancy; and agree to the 
Surrender, Cc. 1 Luft. 338. 2 Koll. Abr. 494. 
Noy Max. 73. 

A Surrender ay be of wy Thing grantable, 
either abſolute or conditional; and may be made 
to an Uſe, being a Conveyance tied and charged. 
with the Limitation of an Uſe: But it may not 
be of an Eſtate in Fee; nor of Rights or _ 

P only 
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rrender: Though it has been held, that if a 

enant far Life, and one in Rewtnainder ſor Life, 
ſurrender to him in Reverſion, it!ſhall paſs as ſe- 
yeral Surrenders ; firſt of him in Remainder to 
the. Tenant for, Liſe, and then bytthe Tenant for 
Liſe to the Reverſioner. Perbe dx. 1695, Cxo. 
Elig. 688. een; 303. :Poph. 13% —·-e 


There are Surrenders of Copyhold or Cuſtomary 
Eſtates; and. where Things, willonot paſs by Sur- 
render, the Deed may enuse to] other Purpoſes, 
and take Effe& by Way of Grant, having fuffici- 
Wards, Denk. 629. 2 Jer dene bas! 
ET - ; ; f ' . TS. 
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0 5 People to whom theſe Preſents ſball 
Re 1 x come A. B. of, c. ſendeth Greeting: 
© Whereas. the ſaid A. B. is poſſeſſed of and inte- 
reſted in one Meſſuage or Teqementy' called, Oc. 
© and. Lands containing, &c. ſituate, Cc. for the 
©, Remainder of a2 certain Term of ninety-nine 
©, Years, &c. the Reverſion whereaf doth; belong 
to D. of, Cc. Gentleman, Now know yes) 
that the ſaid-.4. B. for. and in Conſidetation of 
* the Sum of ſixty Pounds of; lawful Money of 
© Great Britain to him in Hand paid by the ſaid 
© C.D. the Receipt, whereof the ſaid 4. B. doth 
© hereby confels and acknowledge; He the ſaid: 
A. B. hath ſurrendered and yielded up, and by 
theſe Preſents doth ſurrender and yield up unto 
* the ſaid C. D. his Heirs and Aſſigus for ever, all 
| i * the 


A 
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the ſaig Meſſuage or Tenement Lands. an 
© Premilles above mentioned, and al the Eſtate, 
Ri he. Titls, Intereſt, Term of Years, Claim 
„ An emand whatſoever of him the ſaid. B, 
© of in and to the ſaid Premiſſes, and evety art 
© thereof, ih the che > ſo that nei- 
© ther be the” aid A; B. his. Executors, Admini: 
7 ſtrators 9 45 gns, or any of them, ſhall, os 
© may: Fe. claim, challen or demand. e Had 
e Tk or any Part ee or any Eftate, 
ight, Title or Intereſ}, of, in and tot > ſame 
dy ſhall at all Times hereafter, of and rom 
ight, Title and Intereſt, | of and in, the, {ai 
y Premiſſes, and every Part theregf, be barred:a = 
© for ever excluded by theſe, Pre ents. 4nd thg 
9 21 A., B. for himſelf his . Kea. dminix 
© ſtrators and Affi gns, x1 ant and, grant 
to and with the 10 C.D ejrs 2 and. A igus, 
© that be the aid 15 eirs and. Afﬀigns, 
7 mg and, m may at Ha 8 ter * 
* 2 Per, in 12 515 
or enemept, an ls and 
F © mak aid, and, Ed art ene I 
"the ur nances, wit ont the Let, 
* e ion, ge Mann 2 5 
c of him t 6 aid A. 0 bc iran 
„tors or be $i ob %o ſat 
C Perſons wh ever, — 5 or ET cla im, by 
8 ſcom or ar ki. 7 58 2405, tf 29 «207 
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Tor, 
ſtrument hat paſſeth Lands ox Goods ; bt 
plied, to two Kinds of vg for 1, | 


thoſe Purpoſes, where there is no Bargain a 
Sale. And a Gift is of à larger Extent than a 
P23 Grant, 
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rant, extending to Things moveable and 11 
moveable: Though as to Hey immovea 
when taken ſtrictly, it. is applicable only to Tana 
and Tenements given in Tail; but Gifts and 
Grants are often confounded. Wood's Taft. 260. 

In this Deed the Perſon as gives is called the 
Donor, and he to whom the Thing is given is 
called the Donee; and in like Mahner there is 
Grantor, and Grantee, Oc. The Deed muſt 
have” oh Words to deſcribe and ſet” Rn the 


202. 
Felt 1 Conte 
on Condition: But 
Seren nt 5 Fr that there be no Fraud 
in the Caſe; ; eed of Gift and Con- 
veyance of Lack is =P with Intent to "defraud. 
a Purchaſer, u upon. good Conſideration, "as LY 
foch Purchaſer it hall be void; and part. 
fying. the fame to be 304 fide. 585 tha | for- 
feit a Year”, Value of the. Lands, c. And ſo it 
is if any Bed of Gift or Gg 57 made to 
defeat Seditorz of tbelt joſt Debts, c. The 
Statute makes the Deed 185 againſt boch Ctedi- 
tors; but not againſt the Party himſelf, his Exe- 
cutors or Idwiniſtrators againſt. whom, it re- 
mains 2 I Toft. 357. Cres. 271. _ Stat, 
15 El c. 5. 27 El. c. 4. 
The Words Give and Grant, in Deeds of Gift, 
&c, of Things which lie in Crant, \ wil amount 
— a 


Of Efates, Ancetkoꝛs, Petrs, Nec. 213 
unto a Grant, a Feoſſment, a Gift, Releaſe, Con- 
firmation or Surrender, and may be pleaded, as 
a Gift, or Grant, Releaſe, Cc. at the Election 
of the Party: And the Deeds of Gift and Grant 
are (aid to be alike in Nature, and equal in 
Power. 1 It. 30. | 

Grant ſignifies a Conveyance in Writing of 

Incorporeal Things, not lying in Livery ; as of 
Reverſions, Advowſons, Tithes, Services, Rent, 
Common in Groſs, &c. And Grants are made 
by ſuch Perſons as cannot give but by Deed, 
Weſt. Symb, 234. 7 3 3 

A Grant ſhall be taken moſt ſtrongly againſt 
the Grantor, and for the Grantee: And the 
Gragtee himſelf is to take by the Grant imme- 
diately, and not a Stranger, or any in futuro, 
The Uſe of any Thing being granted, all is 
granted neceſſary to enjoy ſuch Uſe ; and in 
the Grant of Things, what is requiſite for the 
obtaining thereof is included : So that if Timber- 
Trees are granted, the Grantee may come upon 
the Grantor's Ground to cut and carry them 
away. Where the principal Thing is granted, 
the Incident ſhall paſs wich it; but not the Prin- 
cipal by the Grant of the Incident. Litt, 1 Inſt, 
56, :153-, 2 aft. 309. enn, 15, . 5 --, 

If Lands are granted by Deed, the Houſes 
which ſtand thereon will paſs; for Houſes and 
Mills paſs by the Grant of all Lands, as Land ig 
the moſt durable Thing on which they are bpilt, 
By Grant of all the Lands, the Woods will paſs: 
If a Man grants all his Trees in a certain Place, 
this paſſeth the Soil; tho' an Exception of Wood 
extends to the Trees only, and not the Soil of the 
Land: Ard Trees in Boxes, &c. paſs not by the 
Grant of Land, becauſe they are ſeparated from 

P 3 tho 
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the Freehold, hen a firſt Deſcription of Lands 
in 2 Grant is true, if the ſecond be falſe, this 
Grant is good; but if the firſt be falſe, notwirh- 
ſtanding the ſecond be true, nothing will paſs by 
it. 4 Rep, 86. 1 Roll. 33. 5 Rep. 11. 3 Rep. 
10. Mod. Ca. 170. | 
Grants are. to be of Things certain ; and the 
Law will not allow of a Grant of imperfe& In- 
tereſts, or of ſuch as are meerly future: In all 
Grants there muſt be a Foundation of Intereſt, 
or they will not be good ; the Thing granted 
muſt be what is 5 and it is to be granted 
in that Manner the Law requires; alſo there muſt 
be an Acceptance of the Grant, by him ro whom 
made. One attainted of Treaſon or Felony may 
make a Grant; and be good againſt all Perſons 
but the King, and the Lord of whom the Lands 
are held: Grants made by Perſons Non ſanæ 
Memoriæ are voidable by their Heirs, &c. but 
good againſt themſelves; and tho' Infants, and 
Feme Coverts are not capable to be Grantors, 
yet they may be Grantees, ſubject to Diſagree- 
ment of the Husband, and the Ihfant at his full 
Ape. Perk. Sect. 15, 26, 31. 1 Inſt. 2. 
Deeds of Grant may be void by Incertainty, 
Impoſſibility, being againſt Law, &c. But where 
the Grant is impoſſible, according to the Let- 
ter, the Law may make ſuch Conſtruction as b 
Poſſibility it may take Place: And Conſtructions 
of Grants ſhall be agreeable to the Intent of the 
Parties. 1 Juſt, 183, 313, 1 Fp. 48. | 


1 
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ec. Between A. B. of, &c. Eſquire, of 
the one Part, and E. B. of, Cc. Son of the 
faid A. B. of the other Part, Witneſſeth, that 
the ſaid 4, B. for and in Conſideration of the 
natugal Love and Affection which he hath and 
beareth unto the ſaid E. B. and for the better 
Maintenance of him the ſaid E. B. Hath given, 
granted, aliened, enfeoffed and confirmed, and 
by theſe Preſents doth give, grant, alien, enfeoff 
and confirm unto the faid E. B. All that Meſ- 
ſuage or Tenement, &-c. ſituate, lying and being, 
Cc. with all and fingular it's Appurtenances, 
and all Houſes, Out-houſes, Lands, &c. And 
the Reverſion and Reverſions, Remainder and 
Remainders, Rents and Services of the ſaid Pre- 
miſles ; and alſo all the Eſtate, Right, Title; 
Intereſt, Property, Claim and Demand whatſo- 
ever of him the ſaid 4. B. of, in and to the 
ſaid Meſſuage or Tenement, Lands and Pre- 
miſſes, and of, in and to every Part and Parcel 
thereof, with the Appurtenances; and all Deeds; 
Evidences and Writings concerning the ſaid 
Premiſſes only, now in the Hands or Cuſtody of 
the ſaid A. B. or which he may get or come 
by without Suit in Law : To have and to hold 
the ſaid Meſſuage or Tenement, Lands, Here- 
ditaments and Premiſſes hereby given and grant- 
© ed, or mentioned or intended to be given and 
* pranted unto the ſaid E. B. his Heirs and 'Af- 
* (igns, to the only proper Uſe and Behoof of 
5 him the ſaid E. B. his Heirs and Aſſigus for ever. 
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And the ſaid A. B. for himſelf, his Heirs, Exe- 
© cutors and Adminiſtrators, doth Covenant, Pro- 
c miſe and Grant to and with the ſaid E. B. his 
© Heirs and Aſſigns by theſe Preſents, that he the 
© ſaid E. B. his Heirs and Aſſigns ſhall and 
© lawfully may from henceforth for evet hereaf- 
* ter peaceably and quietly have, hold, occupy, 
* poſſeſs and enjoy the ſaid Meſſuage or Tene- 
ment, Lands, Hereditaments and Premiſſes here- 
© by given and granted, or mentioned or intended 
© ſo to be, with their and every of their Ap- 
© purtenances, free, clear and difeharged, or well 
© 2nd ſufficiently ſaved and kept hanhleſs, of and 
© from all former and other Gifts, Grants, Bar- 
gains and Sales, Feoflments, Jointures, Dowers, 
* Eſtates, Entails, Rents, Rent-charges, Arreara- 
* ges of Rent, Statutes, Judgments, Recognizan- 
* ces, Statutes Merchant and of the Staple, Ex- 
© tents, and of and from all other Titles, Frou- 
* bles, Charges and Incumbrances whatſoever, 
had, made, committed, done or ſuffered, or to 
© be had, made, committed, done or ſuffered, by 
* him the ſaid A. B. his Heirs; Executors or 
© Adminiſtrators, or any other Perſon or Perſons 
© lawfully claiming or to claim by, from or under 
him, them or any or either cf them. In Mit- 
. 


7. A Leaſe is a Demiſe or Letting of Lands, 
Tenements 'or Hereditaments to another, for 
Term of Life, Years or at Will, for a Rent re- 
ſerved. Leaſes exceeding three Years mult be 
made in Writing; and if the Subſtance of a 
Leaſe be put in Writing, and ſigned by the Par- 
ties, tho' it be not ſealed, it ſhall have the Ef- 
A „ fect 
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fect of a Leaſe for Years, &c. Articles with 
Covenants to let and make a Leaſe of Lands, for 
a certain Term, at ſo much Rent, have been ad- 
judged a Leaſe : And a Licence to occupy, and 
take the Profits, &'c. which paſſeth an. Intereſt, 
amounts to the ſame. 1 Juſt. 43. Cro. Eliz, 
486. 3 Salk. 223. | 
Leaſes may be for Life or Years, of any Thing 
that lies in Livery, or Grant; but a Leaſe for 
Life, which requires Livery of Seifin, cannot be 
made to commence at a Day to come; for by the 
Common Law an Eſtate of Freehold muſt take 
Effect preſently, and Livery cannot be made to 
a future Eſtate : But a Leaſe for Liſe in Rever- 
fion is good. Leales for Years ſhould be made 
of ſuch Lands, &c. whereunto the Leſſor or 
Landlord may come to diſtrain; not of incorpo- 
real Inheritances; and a Leaſe for Years may com- 
mence from a Day paſt, or to come; as Chriſtmas 
next, three or ten Years after, or after the Death 
of the Leſſor, &c. and be good. This Leaſe 
muſt have a certain Commencement, and Deter- 
mination, and have all_the uſual Ceremonies, &c. 
A Demiſe having no certain Commencement 
is void. 1 Juſt. 47. 5 Rep. 94. Ploud. 273. 
Vaugh. 85. was; . 
A Man ſeiſed of an Eſtate in Fee. ſimple, in 
bis own Right, of any Lands or Tenements, may 
make a Leaſe of it for what Lives or Years he 
will; and one, that is ſeiſed of an Eſtate- tail in 
Lands, may grant a Leaſe of jt for his own Life, 
but not longer; except it be by Tine or Recovery, 
or Leaſe warranted by the Stat. 32 H. 8. by 
which Statute, Tenants in Tail are enabled to 
make Leaſes not exceeding three Lives or twenty- 
| one 
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one Years, of Lands commonly let to Farm, un- 
der the accuſtomed yearly Rent, c. He, that 
is ſeiſed of an Eſtate for Life, may make a Leaſe 
for his Life, according as he is ſeiſed; and if 
Tenant in Tail, or for Life, make any Leaſe ge- 
nerally, it ſhall be conſtrued for his own Life. 
| Where a Leaſe for Yeafs is made by Tenant for 
Life, it will be good as long as the Eſtate for 
Life doth laſt; and if Leſſee for Years makes 
a Leaſe for Life, it may be enjoyed accordingly, 
if the Term of Years laſts ſo long ; but if he 
gives Livery and Seiſin upon it, this is a Forfei- 
ture of the Eſtate for Years : A Perſon poſſeſſed 
of Lands for Years may make a Leaſe of all the 
Years, except one Day, or any ſhort Part of the 
Term; it is to be granted for a Jeſs Time than 
the Maker hath in the Premiſſes, for if all the 
Eſtate is granted, it is an Aſhgnment, 1 Juſt. 42. 


Wood's Inſt. 266, 267, 
Leaſes may be made for any Number of Years, 


Months or Weeks ; and be from Week to Week, 
Month, Cc. for three or four Years. If one 
makes a Leaſe for a Year, and ſo from Year to 
Year, it is a Leaſe for two Years; and if from 
three Years to three Years, it is a good Leaſe for 
ſix Years; and in Caſe tis made 5 a Year, to 
hold from Year to Year, ſo long as both Parties 
agree till ſix Years expire, this is a Leaſe for the 
Years, but determinable every Year at the 
Will of either Party ; but if tis for a Year, and 
ſo from Year to Year until fix Years determine, 
it will be a certain Leaſe for ſix Years. A Man 
makes a Leaſe for Years to one Perſon, and after- 
wards makes a Leaſe for Years to another of the- 
ſame Lands; the ſecond Leaſe ſhall be good for ſo 
many Years thereof as ſhall be to come after the 


firſt 
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firſt Leaſe is ended, 1 Iuſt. 6, 6 Rep. 35. Mod, 
Ca. 215. Noy's Max. 67. 
A Perſon out of Poſſeſſion cannot make 2 
Leaſe of Lands, without Entering and * 
the Leaſe upon the Land: And when a Leaſe 
is ſealed by the Leſſor, tho” the Leſſee hath 
not ſealed the Counter-Part, Action of Covenant 
may be brought upon the Leaſe againſt the Leſ- 
ſor, The Leffee is to enter on the Premiſes let; 
and ſuch Leffee for Years is not in Poſſeſſion, ſo 
as to bring Treſpaſs, &c. until actual Entry; 
but he may grant over his Term before Entry. 
On a Leafe for Life ot «Years, the Leſſee hath 
but a ſpecial Intereſt 'in the Timber-Trees, as 
Things annexed to the Land, to have the Maſt 
and Shade for his Cattle, &c. and when they 
are ſevered from the Land, the Leſſee's Intereſt 
is determined, and the Leflor may take them as 
Part of his Inheritance : But if an Houſe falls 
down by Tempeſt, & c. the Leſſee may take the 
Timber to re-edify it, & c. Daliſ. 81. 1 Ink 
46. 4 Rep. 62. 11 Rep. 81. 

The Leſſor making a Leaſe may not, reſerve 
Rent to any other gaut himſelf, his Heirs, Cr. 
and if he reſerves a t to his Executors, the 
Rent ſhall be to the Heir, as incident to the Re- 
verſion of the Land: If a Leffor, dies before the 
Day of Payment of Rent, the Heir ſhall have it; 
but if it becomes due in the Leſſor's Life-Time, 
and be not received, it ſhall go to his Executors. 
The Leſſor may diſtrain in the Tenements letten 
for the Rent, &c. Alſo Land leaſed is fubje& to 
thoſe Lawful Remedies which the Leſſor provides 
for Recovery of his Rent, Poſſeſſion, & c. into 
whoſe Hands ſoever the Land comes. 1 Inſt. 47. 
Raym. 213. 10 Rep. 127, 129. Gro. Jac, 300. 


A Man 
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A Man demiſeth Lands for Term of Years, Oc. 
the Law intends a Covenant that the Leſſee ſhall 
enjoy the Land againſt all Incumbrances during 
the Term. And in Caſe a Leſſee for Years loſes 
his Leaſe, if it can be proved there was ſuch a 


termined, he ſhall not loſe his Term; fo it is 
of any other Eſtate in Lands, if the Deed that 
created it be loſt : For the Eſtate in the Land is 
derived from the Party that made it, and not 
from the Deed otherwiſe than inſtrumentaliy and 
declarative of the Mind. add Intent of the Party, 
Cc. 1 Inſt. 384. 2 Lill. Abr. 152. 

No Tenant ſhall take Leaſes of above two 
Farms in any Town, Village, Cc. nor hold two, 
unleſs he dwell in the Pariſh, under Penalties and 
Forſeitures by Statute 25 Hen 8. c. 13. 

See more of Leaſes and Tenants, ante under 
the Heads Action of Waſte, e and Re- 
Plevins. 29 | 


The Form of 4 Leaſi for Tears of 4 


Hofs. 


0 HIS Indenture made, Cc. Between A. B. 

* of &c. of the one Part, and C. D. of, 
© &c. of the other Part, Witneſſeth, that for and 
© in Conſideration of the Rent and Covenants 
© herein after reſerved and contained, on the Part 
and Behalf of the ſaid C. D. his Executors and 
Adminiſtrators, to be paid, kept and performed, 
He the ſaid A B. Hath demiſed, granted, and 
* to Farm letten, and by theſe Preſents doth de- 
* miſe, grant and to Farm let unto the ſajd C. D. 


All that Meſſuage or Tenement, known by the 
* Naing 


* 


— 


Term let to him by Leaſe, and that it is not de- 
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© Name or Sign, Cc. ſituate and lying in, Cc. 


4 
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with all and ſingular Cellars, Sollars, Cham- 
bers, Rooms, Lights, Ways, Waters, Water- 
Courſes, Eaſementg, Profits, Commodities and 
Appurtenances, to the ſaid Meſſuage or Tene- 
ment belonging or appertainivg ; together with 
the Uſe of the Goods in the Schedule hereto 
annexed mentioned: To have and to hold the 
ſaid Meſſuage or Tenement, and all and ſingu- 


lar the Premiſſes, with their and every of their. 


Appurtenances herein before-mentioned, or in- 
tended to be hereby demiſed unto the ſaid 
C. D. his Executors, Adminiſtrators and Aſſigns, 
from the Day of, &c. for and during and unto 
the full End and Term of fourteen Years, from 


thence next enſuing, and fully to be complete 
and ended: Tie/ding and Paying therefore 
yearly and every Year, during the ſaid Term, 
unto the faid A. B. his Executors, Adminiſtra- 


tors or Aſſigns, the Rent or Sum of Twenty- 


five Pounds of Jawful Money of Great Britain, 
on tne four moſt uſual Feaſts or Terms in the 
| Year, that is to ay, the Annunciation of the 
Bleſſed Virgin Mary, the Nativity of St. John 


the Baptiſt, the Feaſt of St. Michael the Arch- 


or any Part thereof ſhall be behind and unpaid 
by the Space ôf Eight and twenty Days next 


after avy of the ſaid Feaſt-Days, on which the 
fame ought to be paid as afvreſaid, (being law- 


fully demanded) that then and at all Times 
then after, it ſhall and may be lawful to and 
fox the ſaid A. B. his Executors, Adminiſtra- 


© tors and Aſſigns, into the ſaid demiſed Meſ- 


* ſuage 


angel, and the Birth of our Lord Chriſt, by 
even and equal Portions. And if it ſhall hap- 
pen the ſaid yearly Rent of Twenty-five Pounds, 


1 
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© ſuage or Tenement and Premiſſes or into any 
© Part thereof, in the Name of the Whole, to 
© re-enter, and the ſame to have again, repoſſeſs 
and enjoy, as in his and“ their former Eſtate, 
and the ſaid C. D. his Executors, Adminiſtra- 
© tors and Aſſigns, thereout and. from thence to 
© expel and put out, any Thing herein contained 
© to the contrary thereof in any wiſe. notwith- 
© ſtanding. And the ſaid C. D. for himſelf, his 
© Executors, Adminiſtrators and , Aſſigns, doth 
© covenant. and grant to and with the ſaid A. B. 
© his Executors, Adminiſtrators and Aſſigus, by 
© theſe Preſents, that he the ſaid C. D. his Exe- 
© cutors, Adminiſtrators or Aſſigns, ſhall and will, 
„during the ſaid Term hereby demiſed, well and 
© truly pay, or cauſe to be paid unto the ſaid, 
© A. B. his Executors, Adminiſtrators or Aſſigns, 
© the ſaid yearly Rent of Twenty-five Pounds, 
© on the Days and Timey and in, the Manner. 
and Form above-mentioned, f-Payment; there-, 
© of, according, to the Reſervation thereof, as, 
© aforeſaid, and the true Intent and, Meaning of. 
© theſe Preſents: And alſo, that. he the ſaid 
C. D. his Executors, Adminiſtrators and Aſ-, 
« ſigns, or ſome or one of them, ſhall. and will, 
© at his or their own proper Coſts and Charges, 
© well and ſufficiently repair, uphold, ſupport, 
©, maintain and keep the ſaid Meſſuage, or Tene- 
ment and Premiſles, with the Glaſs Windows, 
* Pavements, Privies, Sinks, Gutters, and Wy- 
* droughts belonging to the ſame, in, by and 
© with all and all Manner of neeful and ne- 
© ceflary Reparations and Amendments whatſo- 
ever, when and as often as Need or Occaſion. 
© ſhall be or require during the ſaid Term, (the. 
«* Caſualty of Fire, which may burn down or de- 

* ſtroy 
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©ſtroy the ſaid Meſſuage or Tenement and Pte- 
miſes, or any Part thereof, only excepted,) and 

the faid Meſſuage or Fenement and Premiſſes, 
being ſo well and ſufficiently repaired, pon 
« ſupported, maintained and kept, at the End of 
© the ſaid: Term, or other ſooner Determination 
© of this preſent Demiſe, unto the ſaid A. B. his 
« Executors, Adminiſtrators and Aﬀgns, ſhall and 
© will peaceably and quietly leave and yield up 

4 (except as is before excepted) and ſhall and 
© will then alſo leave unto the ſaid A. B, his Exe- 
© cators/ Adminiſtrators 'and® Aſſigns, all ſuch 
© Goods as are mentioned in the ſaid Schedule 
boreto annexed, in as good Condition as they 
are now in, reaſorable Uſage” of them, Cc. 
excepted. And further, that it ſhall and may 
« be lawful to and for the ſaid A. B. his Execu- 
tors, Adminiſtrators or Aſſigns, or any of them, 
< with Workmen or others, or without, twice in 
© every Year, during the Continuance of this 
« Demiſe, at ſeaſonable Times in the Day-Time, 
© to enter and come into and upon the ſaid de- 
© miſed Premiſſes, or any Part thereof, and view, 
© ſearch and fee the State and Condition of the, 
< Reparations of the fame ; and of all Deſects, 
© Defaults, and want of Repairs, then and there 
© found, to give or leave Notice or Warning in 
© Writing, at and upon the ſaid demiſed Premiſ- 
© ſes, to and for the ſaid C. D. for the Repairing 
© and Amending thereof within the Space of 
© three Months then next following : In which, 
© ſaid! Space or Time of three Months, after every, 
© or any ſuch Notice or Warning, he the ſaid, 
C. D. for himſelf, his Executors, Admioiſtra-, 
tors and Aſſigns, doth hereby covenant and. 
grant to and with the ſaid A. B. his Executors, 
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Adminiſtrators and Aſſigns, well and ſufficient- 
« ly to repair and amend the Defects and Want 
© of Reparations ſo to be found as aforeſaid, 
«© (except as is before excepted.) And alſo, that 
c he the ſaid C. D. his Executors, Adminiſtrators 
and Aſſigns, ſhall and will at all Times hereaf- 
« ter, during the Term hereby demiſed, bear, pay 
and diſcharge all Taxes, Charges, Impoſitions 


© and Pariſh Duties, which ſhall be taxed, char- / 


« ped, impoſed or aſſeſſed upon the ſaid Meſ- 
« ſuage or Tenement aforeſaid, or any Part there- 


© of; (here may be an Exception of the Land- 


© Tax, and Window-Tax, charged by Act of 
« Parliament, and payable to the King's Maje- 
« ty, his Heirs and Succeſlors.) And the ſaid 
A. B. for himſelf, his Executors, Adminiſtra- 
« tors and Aſſigns, doth covenant and grant to 
and with the ſaid C. D. his Executors, Admi- 
« ſtrators and Aſſigns, that he the ſaid C D. his 
« Executors, Adminiſtrators and Aſſigns, paying 


© the ſaid yearly Rent of Twenty-ftve Pounds 


© above reſerved in Manner aforeſaid, and per- 


' © forming all and every the Covenants and Agree- 


© ments herein before contained, ſhall and may 
< peaceably and quietly have, hold, uſe, occupy, 
© poſſeſs and enjoy the ſaid Meſſuage or Tene- 
© ment and Premiſſes hereby demiſed, for and 
during the Term hereby granted, without any 
* lawful Let, Suit, Trouble, or Interruption of 
© or by the ſaid .4. B. his Executors, Admini- 
© ſtrators or Aſſigns, or any of them, or by any 
* other Perſon or Perſons lawfully claiming, or 


to claim, by from or under him, them, or any 


© of them, or by, or through his, their, or any 
© of their Acts, Means or Procurement. In Wit- 


© neſs, Kc. | 
3 8. A 


FF 
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8. A Mortgage is deſmed to be a Pawn of 
Lands or Tenements for Money borrowed, to be 
the Creditor's ſor ever, if the Money be not re- 
paid at the Day agreed: But on the Mortgagor's 
paying the Intereſt of the Money, Mortgages 
are continued a long Time, without diſturbing 
the Poſſeſſion: or Parties. Litt. 332, 
Tbeſe Mortgages are nſually made by Leaſe, 


* 


to Account: But the geen may. bay the 
Equity of Redemption, and oblige the Mortgagor 
to pay what is due, or be forecloſed ; which the 
Court of Chancery will order, in convenient 


Time. A Feoffment in Fee, or Leaſe for Liſe 
or Years, may be made with Proviſo that if the 


Feoffor or Grantor, their Heirs or Executors, pay 

to the Feoffee or Grantee, &. ſuch Sum of Mo- 
ney at a certain Day, then the Feoffor or Gran 
tor may re- enter; and this hath been a common 
Condition in a Mortgage, or of an Eſtate upon 
Condition in aDeed-: In the former Caſe of Mort- 


ges, the Mortgagor keeps Poſſeſſion. till Failure; 


and till Payment, and is in the mean Time called 
Tenant in Mortgage, @c. Litt. 333. 1 Juſt. 205. 


Law Secur. 103. 
A Mortgagee is eſteemed in Poſſeſſion, .on exe- 
cuting the pers ; and if the Mortgage- 


Money be not paid, whereby the Land is forfeited, 
Q he 


ut here the Mortgagee has Poſſeſſion preſently, 
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he may bring Ejectment, without actual Entry. 
The intereſt in the Lands moftpuged is, in Law, 
in the Mortgagee, before Forfeiture ; be hath a8 
it were purchaſed the ſame upon a valuable Con- 
ſideration, as the Law: will intend; and although 
the Mortgag or may fedeemi; it is bot certainly: 
known whejher he will do it! or not: And if 
he do not redeem the Land, the Eſtate is ablo- 
jute in the Mortgages; but -ſtill:-ſubje&t to an 


Equitable Right of Regerkprivn by the _ 


ga or. 2 Lill. Abr. 2b 3, 20 952 2: 
F perſong having once molegaged Lands Shang 
gle ge eln ſame a ſecond Time, without diſcover- 
” Mottgage, they ſhall forfeit their! 
Fete of edemption, and the ſecond Mort . 
gee ſhall have the Power of Redpeming, 
And where” any Action of Ejedment ll — 
brought ' by a Mortgagee ſor Recovery of the 
Poſſeſſion of + mortgaged 1. d. and no Suit is 
depending for forec! fing or reteeming/ſuch Land; 
if the Perſon that hath Right to redeem * 
pending the Action pay the Mortgages, or brin 
into Court all the principa! Money and Inter 
and Coſts, it ſhall be a full Satisfaction of the: 
Morrgage : And the Mortgagee' ſhall reconvey 
the Land, and deliver up ah Deeds, &c. And 
on a Bill in Equity to compel the Defendant ha- 
viog Right to redeem; to pay the Mortgage- 
Möney, or on Default to be forecloſed, Cc. the 
Court upon the Defendänt's Application may 
make Orders therein before the Cauſe is brought . 
to Hearing; &c. Stat: 4 & 5 M. & M. c. 16. 
Geo. 2. c. 20. 5 
The Mortgagor' s Heir; who is intereſted in the 
Condition, may P2) the Money and fave the 


Forfeiture ; and ſo may Executory, Oc. unleſs 
it 


* 
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it be. whereino Time !is, limited for Payment, and 
the Martgagot, having Lime during: his Liſe, da 
not pay it: In this Gale, hig Heir or Executgts 
ſhall nat be received to ꝓayi the Maney: afreribig 
Death. The Executots ce: bave Money: due 
on Martgages, if a Mortgages in, bee flies ibęfore 
the Day uf Payment 5 ,except the Hei, be partir 
cularly;. named, 2s the Exegutors do mort fepre- 
ſent the Teftator than the Heir: And | 
es have been looked upon as Part of the Perſonal 
Etate, if it be not otherwiſe declared by the 
Mortgage in Fee z pls /perfangl Eſtats ef. A 
Mortgagor ſhall be applied to diſcharge the 
Mortgage, Where there ate perſennl Alp yr 


all Lagacies. 1 Juſt. 206, 2 500. 2 Hner. $4 

o. ahi 131698 1210 2% 0 88 
An old Mortgage zſſigded to anathegoꝝgłt Go 
be taken vs a ne Mortgage ſrom ahie Limg of he 
Aſſignment: And when a Moragage is forfgited.che- 
Mortg:gee ſhall have Incereſi-fos; bis Angeeſt ;. o 
ſhall) an Aſſignee for. all Intertſt, from she Time - 
thei Mortgage was aſſigned. fem where the Mort- 
gagee asus his Mortgage, oathoMoney, pan by » 
the Afignee, if due ag that Jima hall he gc- 
counted Priacipab tothe Martgagof,MNhegeyer 
he games te redeemm But ane Ages ment made · 
at the Time iſoſta Mongage i det make future 


Intereſt Prinkipel ; the; Aa: MU be. grit dug, + 


beſarwaun Agreement / cee g it (may; make » 
the u Aaink)pal.c; 1 Che. Rep: 218, 25 8. % 
Salbizg49-9v og. © inen log chant mnomans ll ? 
Where thete are Mortgages: upon, an. Efage in- 
tended; to be ſold;! Aſſiguments: axe to beggnde in I 
Truſtþ:fromjtthe Mortgages, e Yarghar » 
ſer ;: reciting-the Mortgages and aſligninge them in 
Truſt to attend che Feen Which is conveyed ahſo- 
d WY lutely 
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lutely to the Purchaſer by Leaſe and Releaſe. A 
Purchaſer coming in upon a valuable Conſidera- 
tion, purchaſing a precedent Incumbrance, ſhall 
protect his Eſtate againſt any Perſon that hath a 
Mortgage ſubſequent: And it hath been allowed 
in Equity, that a third Mortgagee may buy in the 
firſt: Incumbrance, to protect his own Mortgage, 
Ec. 2 Ventr. 338. See the Statute ſupra 4 5 


Form of a common Mortgage of an Eſtate. 
941 9358: . 1 b3aitank ö 


C:T*HTS Indentute made, &c. Between A. B. 
I. of, Cc. of the one Part, and C. D. of, 
© &c, of the other Part, Witneſſeth, that the 
«faj& A. B. for and in Conſideration of the Sum 
gf one hundred Pounds of lawful Money of 
Great Britain, to him in Hand paid by-the ſaid 
C. D. the Receipt whereof the ſaid A. B. doth 
hereby confeſs and acknowledge; He the ſaid! 
© A. B. hath granted, bargained and fold; and by 
© theſe Preſents doth grant, & c. unto the faid C. D. 
all that Meſſuage or Tenement, @c. and all 
©'thoſe Lands, c. ſituate; ec. and alſo the Re- 
© verſion and Reverſions, Remainder and Remain- 
©*qders, Rents and Services of all and ſingular the 
aid Premiſſes above-mentioned, and of every 
part and Parcel thereof, with the Appurtenan- 
© ces: To have and 10 hold the ſaid Meſtuage or 
© Tenement, Lands and Premiſſes above: mention- 
ed, and every Part and Parcel thereof, with 
the Appurtenances, unto the ſaid C. D. his Ex- 
ecutors, Adminiſtrators and Aſſigns, for and du- 
ting the Term of five hundied Years, next and 
immediate enſuing and following, and fully to 
V!'9JL C3 6 
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be compleat and ended; Telding und paying 
therefore | yearly, during-the ſaid Terms one 
Pepper. Corn, in and upon the Feaſt of St. Mi- 
chael the Archangel, if demanded. | Provided 
always, and upon Condition, that if the ſaid 
A. B. his Heirs or Aſſigns, do and ſhall well and 
truly pay, or cauſe to be paid unto the ſaid 
C. DO, his Executors, Adminiſtrators or Aſſigns, 
the full Sum of one hundred and five Pounds of 
lawſul Britiſþ Money in and upon the Day, Oc: 
which will be in the Year, &c. without any De- 
duction or Abatement for Taxes, Aſſeſſments, 
or any other Impoſitions whatſoever, either or- 
dinary or extraordinary, that then and. from 
thenceforth theſe Preſents, and every Thing 
herein contained, ſhall ceaſe, determine and be 
void, any Thing herein contained to the con- 
trary notwithſtanding: And the ſaid A. B. for 
himſelf, his Heirs and Aſſigns, doth covenant 
and grant to and with the ſaid C. D. his Execu- 
tors, Adminiſtrators and Aſſigns, that he the ſaid 
A. B. his Heirs or Aſſigns, ſhall and will well 
and truly pay or cauſe to be paid unto the ſaid 
C. D. his Executors, — when or Aſſigns, 
the ſaid full Sum of one hundred and five 
Pounds, in and upon the ſaid Day, &c. which 
will be in the fajd Year, &c. without any Deducs 
tion as aforeſajd, according to the true Intent and 
Meaning of theſe Preſents: And alſo, that he 
the ſaid C. D. his Executars, Adminiſtrators and 
Aſſigns, ſhall and may at all Times, after Default 
ſhall be made in Performance of the Proviſo or 
Condition herein contained, peaceahly and qui- 
etly enter into, have, hold; occupy, poſleſs and 
enjqy all and ſingular the ſaid Meſſuage or Te- 
nement, Lands and Premiſſes above - mentioned, 
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and every Part and! Parcel thereof, with the 
Appurtenances, for and during the Reſidue and 
© Remainder of the ſaid Term of five hundred 
© Years hereby granted, which ſhall be then to 
come and unexpired,' without the Let, 'Frou- 
ble, Hindrance, Moleſtation, Interruption and 
£ Denial of him the ſaid A. B. his Heirs and 
EAſſigns, and of all and every other Perſon and 


© Perfons whatſoe ver: Aud further, that he the 


© ſaid. A. B. and his Heirs, and all and every other 
Perſon and Perſons, and his and their Heirs, any 
© Thing-baving or claiming in the ſaid Meſſuage 
or Tenement and Premiſſes above-mentioned, 
orany Part thereof, ſhall and will at any Time 
or Times, after Default ſhall be made in Perfor- 
mance of the Proviſo or Condition herein con- 
tained, make, do and execute, or cauſe or pro- 
cure to be made, done and executed, all and eve- 
ry ſuch further and other lawful and reaſonable 
Grants, Acts and Aſſurances in the Law what- 
© ſoever, for the further, better and more perſect 
© Granting and Aſſuring of all and ſingular the 
* ſaid Premiſſes above-mentioned, with the Ap- 
© purtenances, unto the ſaid C. D. Jo hold to him, 
© his Executors, Adminiſtrators and Aſſigns, for and 
during all the Reſt and Reſidue of the ſaid Term 
© of five hundred Years above granted, which ſhall 
be then to come and unexpired, as by the ſaid C.D, 
© his Executors, Adminiſtrators or Aſſigns, or his 


A 
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e or their Counſel learned in the Law ſhall be 


reaſonably deviſed, or adviſed and required, 
And laſtiy, it is covenanted, granted, concluded 
© and agreed upon, by and between the ſaid Par- 
* ties to theſe Preſents,” and the true Meaning 
© hereof alſo is, and it is hereby ſo declared, that 
© until Default ſhall be made in Performance - 

| Ws * the 
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© the Proviſo or Condition herein contained, he 
© the ſaid A. B. his Heirs and Aſſigns, ſhall aud 
© may. hold and enjoy all and ſingular the ſaid Pre- 
© miſſes above-mentioned, and receive aud take 
© the Rents, Iſſues and Profits thereof, to his and 
© their own proper Uſe and Benefit; any Thing 
© herein contained. to the contrary thereof not- 


£ withſtandiog, In Mitneſs, Is 


The Form of an Alignment of a Mortgage 
to attend the Fre. 

. * Indenture tripartite made, &c. be- 
* tween A. B. of, &c. of · the fir Part, 

C. D. of, &c. of the ſecond Part, and E. F. of, 
Cc. and G. H. and J. K. of, &c. of the third 
* Part; Whereas the ſaid C. D. by his Indenture 
© of Mortgage, bearing Date, Cc. did demiſe, 
© grant, bargain and ſell unto the ſaid A. B. All 

© that Meſſuage, Oc. and the Reverſion and Re- 
© verſions, Remainder and Remainders, Rents, Iſ- 
© ſues and Profits thereof, and all the Eſtate, 
Right, Title, Intereſt, Caim and Demand what- 
© ſoever, of him the ſaid C. D. of, in, and to the 
© ſame, or any Part or Parcel thereof: To be . had 
© and holden unto the ſaid A. B. his Executors, 
© Adminiſtrators and Aſſigns, from the Date here- 
© of, for and during the Term of 500 Years, from 
thence next enſuing, and fully to be compleat 
© and ended; at and under the yearly Rent of, 
© Ofc. which ſaid recited Indenture was defeaſibls 
© on Repayment by the ſaid C. D. unto the ſaid 
HA. B. of the Sum of, &c. at a certain Day there- 


© in mentioned, then to come, and now ſince paſty, 
© as in and by the ſaid recited Indentute may mare? 


Q 4 * fully 
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© fully appear. And whereas upon an Account this 
© Day made up between the ſaid C. D. and A. B. 
© of and concerning the ſaid Debt of, &c. and the 
© Intereſt thereof, there remains juſtly due and 
© owing from the ſaid C. D to the ſaid A. B. for 
© Principal and Intereſt on the ſaid Mortgage, the 
© full Sum of, &c. And whereas the ſaid E. F. 
© hath lately contracted and agreed with the ſaid 
C. D. for the abſolute Purchaſe of all and ſingu- 
© lar the ſaid Meſſuage, &c. and Premiſſes above- 
© mentioned, for the Sum of three hundred and 
* fifty Pounds, and in Purſuance thereof, in and 
by certain Indentures of Leaſe and Releaſe, 
© bearing Date, &c. laſt paſt, made between the 
© ſaid C. D. of*the one Part, and the ſaid E. F. of 
* the other Part; he the ſaid C. D. hath granted 
* and conveyed the ſaid Meſſuage, Lands and 
© Premiſſes, unto the ſaid E. F. and his Heirs, as 
© by the ſaid Indentures of Leaſe and Releaſe may 
more fully appear. Now to the End the ſaid 
Term of 500 Years may be preſerved and kept 
© on Foot, to attend and wait on the Reverſion 
and Inheritance of the ſaid Premiſſes, to protect 
* and defend the ſame from all Incumbrances, 
4 ſubſequent to the Creation of the ſaid recited 
* Term, This preſent Indenture witneſſeth, that 
© the ſaid A. B. for and in Conſideration of the 
© Sum of, Cc. to him in Hand paid by the ſaid 
E. F. (by and with the Conſent of the ſaid C. D. 
* teſtified by his being a Party to, and Signing and 
© Sealing of theſe Preſents) the Receipt whereof 
* the ſaid A. B. doth hereby confeſs and acknow- 
© ledge, and in Confideration alſo of five Shillings, 
* of, Cc. to the ſaid A. B. in Hand paid by the 
4 ſaid G. H. and J. K. the Receipt whereof the 
* ſaid 4. B. doth hereby allo acknowledge; 
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He the ſaid A. B. by and with the Conſent and 
Agreement of the ſaid C. D. teſtified as afore- 
ſaid, hath bargained, ſold, aſſigned and ſet over, 
and by theſe Preſents doth bargain, ſell, aſſign 
and ſet over unto the ſaid G. H. and J. K. (by 
the Nomination and Appointment of the ſaid 
E. F.) All and ſingular the ſaid Meſſuage and 
premiſſes above-mentioned, and every Part and 
Parcel thereof, with the Appurtenances; and alſo 
all the Eſtate, Right, Title, Intereſt, Claim and 
Demand whatſoever, of him the ſaid A. B. of, 
in and to the ſaid Premiſſes, and of, in and to 
every Part and Parcel thereof, with the Appur- 
tenances: To have and to hold all and ſingular 
the ſaid Meſſuage and Premiſſes, and every Part 
and Parcel thereof, with the Appurtenances, 
unto the ſaid G. H. and J. K. their Executors, 
Adminiſtrators and Aſſigns, for and during all 
the Reſt and Reſidue of the ſaid Term of 500 
Years above-mentioned, which is yet to come 
and unexpired; In Truſt for the ſaid E. F. his 
Heirs and Aſſigns, and ſuch other Perſon and 
Perſons to whom the Freehold and Inheritance 
of the ſaid Premiſſes ſhall appertain and belon 

to protect and defend the ſame from all ſubſe. 


quent Incumbrances. And the faid A. B. for 


himſelf, his Executors and Adminiſtrators, doth 
covenant and grant to and with the ſaid E. F. 
his Executors, Adminiſtrators and Aſſigns, that 
he the, ſaid A. B. hath not done or committed 
any AR, Matter or Thing whatſoever, whereby 
or wherewith the ſaid Premiſſes above-mention- 
ed, or any Part thereof, are, is, ſhall or may be 
charged or incumbered in Title, Eſtate or other- 

wiſe howſoever. In Witneſs, &c. | | 
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9. An Aſſignment is the ſetting over or trans- 
ſerring the Intereſt a Man hath in a Leaſe or o- 
ther Thing to another. And Aſſignments may 
be made of Lands held in Fee, for Liſe, or Years; 
of an Annuity, Rent-Charge, Judgment, Statute, 
Gc. but as to Lands they are uſually of Leaſes 
and Eſtates for Years. | : 

Where Tenant for Vears aſſigns his Eſtate, no Con- 
ſideration is required; for the Tenure being ſub- 
ject to Fayment of Rent, &c. is ſufficient to veſt 
an Eſtate in the Aſſignee: In other Caſes, ſome 
Conſiderat ion muſt. be paid And if Leſſee for 
Years, aſſigus all his Term in his Leaſe to another, 
he cannot reſerve a Rent in the Aſſignment; for 
he hath no Intereſt in the Thing, by Reaſon of 
which the Rent reſerved ſhould *be paid; and 
where there is no Reverſion there can be no Di- 
ſtreſs: But Debt may lie upon it as on a Contract. 
1 Mod. 263. 1 Lill. Abr. 99. - 

Although a Leſſee make an Aſſignment over of 
his Term, yet Debt lies againſt him for the Rent, 
by the Leſſor or bis Heir, (not having accepted 
Rent from the Aſſignee:) But where a Leſſee aſ- 
ſigns his Term, and the Leſſor his Reverſion, the 
Privity is determined, and Action of Debt doth not 
lie for the Reverſioner againſt the firſt Leſſee. On 
an Aſſignment of the Letlee, before Acceptance of 
Rent from the Aſſignee, the Leſſor may charge 
either the Leſſee or Aſſignee with the Rent, at his 
Election; tho* if he once accepts the Rent from 
the Aſſignee, knowing of the Aſſignment, he can- 
not afterwards bring Debt againſt the Leſſee for 
Rent. As the Rent iſſues out of the Land, the 


Aſſignee generally who has the Land, and is pri- 


vy in Eſtate, is Debtor in reſpect thereof: Yet if 


an Aſſignment be made by an Aſſignee, to any one 
whatever, 
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Led Mone: is not ſuable for any 
1 2 — the Leſſor, the 
Admiſſion of e Aſſignee is the Admiſſion of 
twer r. Moor 472. 3 Rep. 23,3 2. Compl. Attoru. 491. 

An Aſſignee is he who hath the whole Eſtate of 
the Aſſignor; and there is Aſſignee in Deed, be- 
ing ſuch Perſon to whom a Leaſe or Eſtate is aſ- 
ſigned by Deed; and Aſſignee in Law, whom 
the Law makes ſo without Deed ; as an Execu- 
tor appointed by Will is in Law Aſſignee to the 
Teſtator: But if there be Aſſign in Deed, the Aſ- 
ſign in Law is not allowed. Where a Grant is made 
to a Man and his Heirs, tho' the Word Aſſigns 
be not expreſſed, he may aſſign at his Pleaſure ; 
for the Word Aſſigus is included in Heirs: And 
Aſſignees may take Advantage of Forſeitures on 
Conditions, when they are incident to the Re- 
verſion, as for Rent, &c. and regularly every Aſ- 
ſignee of the Land may have Advantage of inhe- 
rent Covenants ; alſo Aſſigns are bound by ſuch 
Covenants, as a Covenant to repair, &c. for the 
Benefit of the Eſtate, altho' not named. 1 Inſt. 
215. Dyer 6. 1 And. 2. Cro. Eliz. 55 2. 

But when a Covenant concerns a Thing not in 
Being at the Time of the Demiſe, as to make a 
new Edefice, c. the Aſſignee is not bound, ex- 
cept he be named in expreſs Words; nor is he 
when named, if the Thing to be done doth not 
concern the Thing demiſed; or in Contracts 
meerly Perſonal. A Leflee covenanted for himſelf 
and his Aſſigus, to rebuild a Houſe before ſuch a 
Time, which he did not do, but after the Time 
expired he aſſigned the Term; and it was held, 
that this Covenant would not bind the Aſſignee, 
becauſe it was broken before the Aſſignment. 1 
Roll. Abr. 915. Ploud. 284. 1 Salk. 199. 


Bonds 
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Bonds an * K. id to be aſſigned; but 
muſt be ſued ſor in t — * af 
Exchange are aſſignable by Indonc. nent, whereon 
the Aſſignees may ſue and recover m weir gwn 
Names, by Stat. 3 & 4 Ann. c. 9. If a Man make. 
an Aſſignment, and yet keeps Poſſeſſion of the Land, 
c. it ſhall be adjudged fraudulent. F. N. B. 98. 


The Form of an Aſſignment of a Leaſe. 


& THIS Indenture made, &c. Between A. B. 
© of, Cc. of the one Part, and C. D. of, 

Fc. of the ther Part; Whereas N. B. of, Oc. 
in and by his Iondenture of Leaſe bearing Date, 
Sc. for the Conſiderations therein mentioned, 
did demiſe, grant, and to Farm let unto the 
© ſaid A. B. All that Meſſuage or Tenement, &c. 
© ſituate, c. To hold unto the ſaid J. B. his Ex- 
* eutors, Adminiſtrators and Aſſigns, for and du- 
* ring the Term of one and twenty Years, thence 
* next and immediatly enſuing and following, and 
fully to be compleat and ended; Nrelding and 
« paying unto the ſaid NV. B. bis Heirs and Aſ- 
* figns during the ſaid Term, the yearly Rent or 
© Sum of, c. at and upon the Days, &c. and 
under diyers Covenants and Agreements in the 
* ſaid recited Indenture of Leaſe contained, as in 
* and by the ſaid Indenture may more fully ap- 
* pear. Now this Indenture witneſſeth, that the ſaid 
© A. B. for and in Conſideration of the Sum of, &c. 
to him in Hand paid by the ſaid C. D. the Receipt 
* whereof is hereby acknowledged, he the laid A B. 
* hath granted, bargained and ſold, aſſigned and ſet 
* over, and by theſe Preſents doth grant, bargain, 
* @c. unto the ſaid C. D. all and ſingular the 
© ſaid Meſſuage or Tenement, and Premiſſes a- 
© bove- 
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bove- mentioned, with the Appurtenances; and 
alſo all the Eſtate, Right, Title, Intereſt, Term oſ 
Years, Claim and Demand whatſcever of him the 
ſaid A. B. of, in and to the ſaid Premiſſes above- 
mentioned, and of, in and to every Part and 


Parcel thereof, with the Appurtenances, toge - 


ther with the ſaid recited Indenture of Leaſe: 
To have and to hold the ſaid Meſſuage or Tene- 
ment, and Premiſſes above-mentioned, and every 
Part and Parcel thereof, with the Appurtenances, 
unto the ſaid C. D. his Executors, Adminiſtra- 
tors and Aſſigns, for and during all the Reſt 
and Reſidue of the ſaid Term of one and twen- 
ty Years above recited, which is yet to come and 
unexpired ; under the ſaid yearly Rent of, Cc. 
payable to the ſaid N. B. bis Heirs and Aſſigns, 
and by and under all and every the Covenants, ' 
Conditions and Agreements in the ſaid recited 
Indenture of Leaſe mentioned and contained, 
which on the Part arid Behalf of the ſaid A. B. 
his Executors and Adminiſtrators before the ma- 
king of this preſent Aſſignment ſhould and 
ought to have been paid, obſerved and per- 
formed: And the ſaid A. B. for himſelf, his Ex- 
ecutors and Adminiſtrators, doth covenant and 
grant to and with the ſaid C. D. his Executors 
Adminiſtrators and Aſſigns, that the ſaid Leaſe 
and Term of twenty-one Years hereby aſſigned, 
are ſtill in Being and ſubliſting, not ſurreridered, 
diſcharged, or otherwiſe avoided : And alſo, that 
he the faid C. D. his Executors, Adminiſtrators 
and Aſſigns, ſha!l and may, by and under the 
Rent, Covenants and Conditions in the ſaid re- 
cited Leaſe contained, peaceably and quietly en- 
ter into, have, hold, occupy, poſſeſs and enjoy 
all and ſingular the ſaid Meſſuage, Jon 

© and 
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© purtenances;-fon and during the Reft, Reſidue 
and Remainder! of the ſaid: Term;;of one and 
© twenty Years hereby granted and aſſigned, now 


* 
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© and pPremiſſes above mentioned, with the Ap- 


* 


. 


- 


© to come and unexpired, without the Let, Trou- 
© ble, Hindrance,; Moleſtation, Interruption and 
© Denial of him the faid A. B. his Executors, Ad- 
© miniſtrators or Aſſigns, or of any other Perſon - 
© or- Perſons,, claiming or to claim, by, from or 
ander him or them, or any of them, And fur- - 


© ther, that he the ſaid A. B. (his Executors and 


* 


© Adminiſtritors ſhall and will at any Time or 


© Times hereafter, make do or execute all and 
© every ſuch furthet and other lay ſul and reaſon- 
© able Act and Acts, Thing and Things in the 
© Law whatſoever,' for the further and more perr 
«© fe&t aſſigning and -transferring-iof:;the ſaid re- 
© cited Indenture of Leaſe, and Premiſles; abpyey 
© mentioned, with the Appurtenances, unto the 
© faid C. D. his Executots, Adminiſtrators and 
© Aſſigns, for and during all the Reſt and Reſidue 
© of the ſaid Term of 21 Years above recited, now 
© to come and unexpired, as by the ſaid C. D. his Ex- 


© ecutors, Adminiſtrators or Aſſigns, or his qr their 


© Counſel learned in the Law ſhall be reaſonahly 


* deviſed, or adviſed and required. In Matneſi, &c. 
10. AWill is the Declaration of a Man's Mind and f 


Intent, as to the Diſpoſition of his Fang or Goods; _ 


of what he would have done after his Death. The 
Common Law calls that a Will, when, Lands and 
Tenements are deviſed; and where it concerns 
Chattels alone, it is termed a Teſtanient. 1 7yſt.1 1 l. 


In a Will made of Goods, there muſt be aft , 


Executor named; but not of Lands only, with- 
out Goods, for Executors have rips Wh do 


with the Freehold. If Lands are given 
4 tis 


y Will, 
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tis called a Deviſe, and Goods and Chattels a 
Legacy; and there is this Diverſity between 
Lands and Goods given by a Will, that when 
Lands are deviſed in Fee, or for, Life, the De- 
viſee ſhall enter without any Appointment of o- 
thers : But in Caſe of Goods, there muſt be the 
Aſlent of the Executor, c. Where Lands or 
Tenements are deviſed by Will, the Will ought) 
to be proved in the Chancery; if of Goods and 
Chattels it muſt be done in the Spiritual Court: 
And a Will both of Lands and Goods may be 
proved in that Court. 1 Iiſt. 111. Swinb. 24. 
All Perfons, who have a ſole Eſtate in Fee - 
ſimple, of auy Lands, Tenements or Heredita- 
ments, may give and deviſe, the ſame by laſt - 
Will and Teſtament, at their free Will and Plea- 
ſure ; ſo as ſuch Perſons are not Feme Coverts, 
Infants, Perſons: Non ſan | memoria, Cc. whoſe 
Wills: ſhall not be good in Law: And by the: 
Stat. 29 Car. 2. for Prevention of Frauds, all De- 
viſes of Lands or Tenements are to be in Wri- 
ting, ſigned by the Deviſor, or ſome by his ex- 
preſs L irections, in the Preſence of three credi- 
ble Witneſſes, at leaſt; and no Deviſe in Wri- 
ting. ſhall be revoked, but by ſome other Will 
in Writing, ot by cancelling the ſame by the Teſta- 
tor himſelf, or by his Direction, &c. And were 
uncupative Wills, by Word of Mouth, are made 
Ar the Diſpoſition of Chattels above 3o / Value, 
they mult be declared in Pretence of three Witneſſes, 
bid to bear Witneſs, in rhe laſt Sickneſs of the 
Party, c. and the Subſtance of them muſt be 
reduced into Writing, within ſix Days after the 
' making, &c. Lands entailed' are not de viſeable 
by Will; only Fee - limple Lands, and Goods and 
Chattels. 32 H 8 c. 1. 29 Car. 2. c. 3. 3 Rep. 
31. I Inſt. 111, 115. 11 
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The Conſtruction of Wills is more favoured 
in Law than any other Deed or Condeyance, to 
fulfil the Intent of the Teſtator ; - becauſe the 


Teſtator is ſuppoſed to be inops Conſilii, and in 


a Hurry, and à Deviſe is not a Conveyance 
by Common Law, but by the Statute : The De- 
viſes before the Statute were by Cuſtom, and as 
Cuſtom inabled Men to diſpoſe of their Eſtates 
contrary to the Common Law; ſo itexempted this 
Kind of Conveyance from the Regularity and 
Propriety required in other Conveyances ; and 
thus it came to paſs. that Wills upon the Statute, 
in Imitation of thoſe by Cuſtom, gained ſuch 
favourable Conſtruction. Words in Wills are al- 
ways conſtrued according to the Intention of 


the Parties that make them, as near as can be 


* 


collected; but the Words and Intent muſt agree 
with the Law, and if the Words are inſenſible 
and repugnant, they are void. 3 Salk. 127, 128. 
1 Inſt. 25. Plowd. 162. Wo 

An Infant makes his Will for Lands, and when 
of Age he declares it as his Will, yet it is void ; 
but an Infant at fourteen Years old may make 
a Will of his Goods and Chattels. Although a 
Feme Covert cannot regularly make any Will; 
the Husband may bind himſelf by Covenant or 
Bond to permit his Wife by Will to diſpoſe of 
Legacies, Oc. and this will be ſuch an Appoint- 
ment as he will be bound to perform; yet *is/ 
properly no Will, nor ought to be proved in the 
Spiritual Court : Of Things in Action, or what 
ſhe hath as her own as Executrix, by her Huſ- 
band's Conſent, tis ſaid, ſhe may make a Will in 


Law; if in other Caſes ſhe diſpoſes of any Thing 


by the Agreement of the Husband, the Property 


paſſes from him to her Legatee, and it is as the 
| 4 Gift 


Ok Eſtates, Anteſtoꝛs, Heirs, &. 241 
Gift of the Husband. A Perſon, when he makes 
his Will, ought not only to have his Memory to 
anſwer Queſtions, but to ha ve perfect Mind and 
Memory: And one muſt ha ve as good diſpoſing 
Memory when he revokes his Will, as when be 
makes it: But if there be any Diſagreement of 
Witneſſes therein, their Teſtimony is to be pre- 
ferred, which depoſe that the Teſtator was of 
ſound Memory, for the Support of the Teſtament. 
1 Inſt. 89. Cro. Car. 219. Cro. Jac 497. 1 

Mod. 211. Swinb. 67. | | 

If a Man bid another make his Will, and before 
it is done he dies, the Will is not good: Though 
if it be drawing up in his Preſence, it may be 
good for the Deviſes finiſned. A Will was made 
fince the Statute 29 Car. 2. by which Lands were 
deviſed, . but no Name ſubſcribed. to it, being 
ſcaled in the Preſence of three Witneſſes, was = 
judged a good Will; the Will being written by 
the Party himſelf, and his Name in the Will, which 
was held a ſufficient ſigning : And a Will may 
be good to convey. Lands, alt ho“ it be not ſealed ; 
the Statute of Wills ſpeaking nothing of ſealing. 
Plowd. 10, 343. 3 Lev. 1. 2 Danv. Abr. 542. 

A Teftator deviſed by Will all his Lands, Te- 
nements and Eſtate whatſoever, whereof he ſhould 
be poſſeſſed at the Time of his Death, and aſter 
this he purchaſed Lands, & c. and it was held, 
that a Deviſe of perſonal Things was good, tho”. 
the Teſtator had them not at the Time of the 
Will ; but a Chattel real, as a Leaſe for Years, 
doth not paſs: And a Deviſe of Lands is not 
good, if the Teſtator at that Time had nothing 
in them. By Deviſe of all a Man's Lands and 
Tenements, all the Lands he hath in Poſſeſſion, 
and alſo in Reverſion do paſs: But where a 
Perſon 


= - ny 
ä„K—kZVZ—I—V—F— —— — —fä—Ü— — i ee. ee — — 


* cs bl 7 
= - 


242 Of Eltates, Anceliozs, Yelvs, S 


Perſon having Lands in Fee, and other Lands 
for Years, deviſes all his Lands and Tenements, 
the Fee · ſimple Lands only paſs; tho? if he hath 
only Leaſes for Years, - by ſuch: Devile, thoſe 
Leaſes ſhall paſs to the Deviſee. Gouldsb. 93. 
1 Salk. 237. 2 Danv. 527. 


The Deviſe of all a Man's Inheritance carries a 


Fee-fimple : Alfo Lands "egy to a Perſon to 
diſpoſe of at Pleaſure, makes a Fee. If there 
ate no Words of an Inheritance in a Will, the 
Deviſee hath no more than an Eſtate during 
Life: Deviſe of all a Man's Eſtate, Cc. paſſeth 
an Eſtate for Life only, not a Fee by Implica- 
tion. So if one wills, that another ſhall have 
his Lands in D. and ſay not how long, &c. But 


if a Man deviſes Land by Will, paying 20 / the 
Deviſee hath a Fee-fimple, altho' the Money be 


not a hundredth Part of the Value of the Land: 
And yet if the Deviſe be to a Perſon, to the In- 
tent that he out of the Profits pay ſo much to 
one, and ſo much to another, this is ſaid to be 
but an Eſtate for Life. Hob. 75. 2 Nelſ. Abr. 


837, 745. 4 Shep. Abr. qo. Dyer 342. Bridgm. 


138. 6 R. NF - | 

A Deviſe to a Man and his Heirs Male makes 
an Eftate-tail ; tho' ſuch a Gift in any common 
Conveyance would be a Fee-fimple, it not being 
faid of what Body, Deviſe to one who is Heir 
for Life, Remainder in Contingency, &c. is good; 
and in theſe Caſes of Executory Deviſes, the 
Eſtate deſcends till the Contingency happens: 
By way of future Executory Deviſe, a Deviſe to 
an Infant in ventre ſa mere ſhall take Place. If 
a Term is deviſed to A. for Life, with Remain- 
der to B. this Remainder is good by way of Exe- 
cutory Deviſe, for the Reſidue of the Term. 
| And 
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And a Term may be deviſed to one for Life, 
with Remainders to ſeveral others ſor Life, when 
all the Perſons ate in ee Thougb if the De- 
viſe in Remainder be to a Derſon for Life; who 
is not then in Being, no Limitation of a Term 
may be beyond ſuch Eſtate; as to another and 
his Iſſue, Oc. 1 Inſt; 27. Lutu. 798. Kym. 
28, 164. 1 Sid. 451. 

In Wills 4 Deviſe may be to one, to 4 Uſe 
of another; and the Uſe ſhall be executed: And 
Deviſes muſt be of a Thing, and to a Perſon 
certain. Land given to a Man who ſhall marry 
my Daughter, or to a Man and his Children, &c. 
is certain enough: But a Condition in a Will, that 
one ſhall not marry ſuch a Perſon, &c. is unlawful 
and void ; If a Legacy or Portion is given to a 
Woman, provided ſhe marries. not without Con- 
fent of another, it is only in Terrorem ; unleſs 
the Portion -on ſuch Marriage 'be limited over 
to fome other Perfon. A Man deviſes 1000 J. to 
his Daughter, if ſhe attain 21 Years, or at that 
Age; if the dies before, the Legacy is gone: * 


Here in Caſe the Legacy had been, to be pa 


her at her Age of 21: then it is Delia Ns 
prafenti, & ſolvendum in futuro, and her Admi- 
niſtrator, &c. ſhall have it, if the die before. If 
where a Legacy is given by Will, the Legatee 
dies before due, it is extinguiſhed : And Legacies 
are not recoverable at Common Law ; but in the 
Eccleſiaſtical Court, Chancery, Ge. 2 Leon. 
Swinb. 293. 1 Mod. 309, 1 Lill. Abr. 457. 2 
Vent, 342. 

The laſt Will made by 2 Man fhall Rand i in 


Force; and there can be but one Will to take 
Effect, tho? there may be' ſeveral Codicils to a 
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8 Will. If in a Will there are two Deviſes of the 
j ſame Thing, the laſt Deviſe takes Place: And 
1 as a latter Will doth overthrow a former; ſo 
ft the latter Part of a Will overthrows the former 
Part of it. But where a Deviſe of Lands was to 
one in Fee, and in the ſame Will the ſame Lands 
were deviſed to another, this was ſaid made 
them Jointenants ; and if a Deviſe is to one Per- 
ſon in Fee, and to another for Life, or Years, 
both Deviſes may ſtand. 1 Jnft. 112. Ploud. 
341. 3 Leon. 11. See 3 Mod. 204, 207. 
A Will hath not Force till after the Death of 
the Teſtator ; but then without any further 
Grant, Livery, &c. it gives and transfers Eſtates, 
and alters the Property of Lands and Goods, as 
effectually as any Deed executed in a Man's Life- 
time; and hereby Diſcents may be prevented, 
1 Eſtates in Fee · ſimple, Fee: tail, for Life, Years, &c. 
1 may be made: And he, that takes Lands by 
11 Deviſe, is in the Nature of a Purchaſer. Litt. 
167. 1 . ; N 1 
Lands may be releaſed to one and his Heirs 
by Will; but a Man cannot Releaſe a Debt or 
Duty by his Will, tho he may give and bequeath 
it. 1 Ventr. 39. Deviſes of Lands are deemed 
void againſt Creditors . upon Specialties, Cc. 
Stat. 3@ 4 V. & M. 


A common Will of Goods and Lands, 


IN the Name of God, Amen. I A. B. of, &c. 
4 © Gentleman, being weak in Body, but of 
© ſound Mind and Memory, (bleſſed be God) do 
this Day of, Cc. in the Year, Cc. make and 
78 * publiſh 


f 
ö 
| 
| 
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«© publiſh this my laſt Will and Teſtament, in 


Manner following, (that is to ſay) Imprimis I 
give to my Son T. B. the Sum of, &c. Item, 


© I give and bequeath to my Daughter E. B. the 
© Sum, &c. Item, I give to my Brother N B. 


c 
o 


c 
c 
c 
c 
c 
o 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
4 
6 
c 
0 


the Sum of &c. to my Siſter M. B. the like 
Sum of, &c. to my Grandſon G. B. the Sum, 
&c. And to my Coulin, &. Item, I give 
the Houſe I hold by Leaſe from, &c. ſituate 
and lying in, &c. which I now live in, to my 
ſaid Son T. B. To hold to him during his Life; 
and after his Deceaſe, I give the ſame to my 
Daughter E. B. during the Remainder of my 
Eſtate and Intereſt therein : And all the reſt of 
my Lands and Tenements whatſoever, where- 
of I ſhall die ſeiſed in Poſſeſſion, Reverſion or 
Remainder, I give to my ſaid Son T. B. his 
Heirs and Aſſigns for ever. Item all the Reſt 
and Reſidue of my Goods, Chattels, and per- 
ſonal Eſtate whatſoever, I give to my faid 
Daughter E. B. And I make, conſtitute and 
ordain my good Friends Mr. C. D. and E. F. 
to be my Executors in Truſt for my ſaid Daugh- 
ter E. B. and it is my Will, that they ſhall put 
out what Monies I have for her Uſe, but fo 
as not to be accountable for any bad Debt or 
Debts that ſhall be contracted; and that they 
ſhall retain all their Charges and Expences 
whatſoever, in Relation to their ſaid Truſt; 
alſo I give them five Guineas a-piece as Tokens 
of my Love to them, and for their Kindneſs in 
accepting this Truſt. And I appoint Twenty 
Pounds, and no more to be expended on my 
Funeral. In Witneſs whereof I the ſaid A. B. 


© have to this my laſt Will and Teſtament ſer 
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my Hand and Seal, the Day and' Yeat above 


F written. | 


Signed, Sealed and Deliver d by 

the Teſtator, as and for his 
laft Will and Teſtament, in 
the Preſence of us who were 
preſent at the Signing and 
Sealing thereof. | 


Form of a Will, with Deviſe of Lands, 


= 


c 
8 
c 
8 
c. 
c 
7 
c 
c 
F 
c 
c 
7 
c 
C 
c 
c 
c 
ce 
C 
c 


f 


&c. in the Ilay of Settlement. 
N the Name of God, Amen. I A. B. of, 
Cc. being in good Health, and perfect 
Memory, {bleſſed be God therefore) do this 
Day, Cc. in the eighth Year of the Reign of 


the Lord George the Second, & c. and in the 


Year of our Lord 1735. make and publiſh this 
my laſt Will and Teſtament in Manner and 
Form following, (that is to ſay): Imprimis I 
commend my Soul into the Hands of Almighty 
God, who gave it me; and my Body to the 
Earth from whence it came, in Hopes of a 
joyful Reſurrection, through the Merits of my 
Saviour Jeſus Chriſt ; and as for that worldly 
Eſtate wherewith it hath pleaſed God to bleſs 


me, I diſpoſe thereof as follows : Firſt I give 


to my loving Wife M. B. the Sum of, Cc. 
Item I give to my Son H. B. the Sum, Cc. 
[tem I give to my Daughter F. B. the Sum of 
c. Item I give to my Brother, &c. all pay- 
able within Cc. after my Deceaſe. Item I 
give to my ſaid Wife M. B. All my Lands in 
the Pariſh of, Cc. which are not ſettled upon 
her for her Jointnre; To hold to her durin 
her natural Life, ſhe making no Spoil, Waſte or 
| De- 
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0 F 
, 
: 


Deſtruction thereupon ; and from and after 
© her Deceaſe, I give and deviſe, the ſame to 


c 
c 
4 
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my ſaid Son H. B. for the Term of his natural 
Life ; and after his Deceaſe, I deviſe the ſame 
to my Daughter F. B. during her natural Life; 
and after the Determination of that Eſtate, I 
give and deviſe the ſame to my loving Brothers 
R. B. and V. B. and their Heirs, during the 
Life of my ſaid Daughter F. to the Intent to 
preſerve and ſupport the contingent Uſes and 
Remainders herein after limited : But neverthe- 
leſs in Truſt, to permit my ſaid Daughter F. 
to receive the Rents and Profits thereof during 
her Life ; and from and after her Deceaſe, then 
to remain to the firſt Son of my ſaid Daugh- 
ter F. and the Heirs of the Body of ſuch firſt 
Son lawfully ifſuing ; and for Default of ſuch 
Iſſue, then to the Uſe and Behoof of the Se- 
cond, Third, Fourth, Fifth, and all and every 
other Son and Sons of my ſaid Daughter F. be- 
gotten, the elder of ſuch Son and Sons and the 
Heirs of his Body lawfully iſſuing, to be al- 
ways preferred, and to take before the younger 
of ſuch Sons and the Heirs of his Body ; and 
for Default of ſuch Iſſue, then to the Uſe and 
Behoof of all and every the Daughters of the 
Body of my ſaid Daughter F. and the Heirs 
of the Body of ſuch Daughter and Daughters, 
as Tenants in Common, and not as Jointenants ; 
and for Default of ſuch Iſſue, then I give the 
ſame to my Grandſon, &c. for and during the 
Term of his natural Life; and after the De- 
termination of that Eſtate, then to the Uſe and 
Behoof of, Cc. and their Heirs, during his 
Life, and in Truſt for him, and to the Intent 
to ſupport and preſerve the contingent Uſes and 
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© Effates after-mentioned ; and after his Deceaſe, 
© to remain to his Iſſue in Tail, in ſuch Man- 
© ner as I have limited the ſame to my ſaid Daugh- 
© ter F. and for Default of ſuch Iſſue, then to 
remain to, &c. and the Heirs Males of his Body 
© begotten, &c. and for Default of ſuch Iſſue, to 
© remain to my own right Heirs for ever. Item I 
* give to my faid Wife, during her Life, the Uſe 
© of all my Plate and Houſhold-ſtuff, and after her 
© Death, the ſame to Remain to, &c. and for 
© Prevention of any Imbezilment of the ſaid 
© Plate and Houſhold Goods, it is my Will, and 
I do hereby direct, that a Particular be taken 
© by my ſaid Wife and Overſeers, of all my ſaid 
© Plate and Houſhold-Goods, and that ſhe give 
© her Covenant to my ſaid Overſeers, to leave 
© the ſame to ſuch Perſons as I have hereby 
« piven the ſame at my Death, (their reaſonable 
© Uſage and Wearing in the mean Time except- 
c 
c 
c 
F 
4 
4 
8 
C 
F 
F 
c 


ed). [tem I give to, &c, Ten Guineas a- 
piece to buy them Mourning. Jtem I give to, 
Sc. one Guinea apiece to buy them Rings, &c. 
Item I give to my Servant-Man and two Ser- 
vant-Maids, that ſhall be living with me at 
the Time of my Deceaſe, Twenty Pounds a- 
piece. Tem I give to the Poor of the Pariſh, 
where I ſhall die, the Sum of Fifty Pounds. 
Item J give all the Reſt of my Goods, Chat- 
tels and perſona] Eſtate to my ſaid Wife M. B. 
and I make and ordain her my ſaid Wife fole 
Executrix of this my Will, and my loving 
Brothers, Cc. and good Friend, &c. Overſeers 
thereof, to take Care and ſee the ſame per- 
formed, according to my true Intent and Mean- 
ing ; and for their Pains herein, I give and 
allot to each of them the Sum of, &c. In 
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© JVitneſs whereof I the ſaid A. B. have to the 
© firſt Sheet of this my laſt Will and Teſtament, 
© containing two Sheets of Paper, ſet my Hand, 
and to the laſt Sheet thereof my Hand and 
* Seal, the Day and Year above written. 


Signed, Sealed, Publiſhed and A. B. 

Declared by the ſaid A. B, 
as and for his laſt Will and 
Teſtament , in the Preſence of 
us whoſe Names are here- 
under written, who did each 
of us ſubſcribe our Names 
as Witneſſes at his Requeſt, 
and in his Preſence, in the 
Room where he then was, 


; 8 
J. M. 
T. 
Eſtates in Goods and Chattels, with ſome 


Things thereto relating, and how they may be 
releaſed, I ſhall treat of under, 


| 1. Bills of Sale of Goods. 
| 2. Gifts of Goods and Chattels, 

3. Agreements, Contracts and Covenants. 
4. Bonds and Obligations for Money. 
5. Letters of Attorney to receive Debts. 
6. Releaſes of Debts and Actions, Cc. 


1. A Bill of Sale is an Inſtrument uſed 'for 
transferring the Property of Goods and Chat- 
tels: And it can never be without a Conſideration. 

A Perſon may at any Time ſell his Goods, 
even though an Execution be coming out againſt 

him ; 
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bim; unleſs there is a private Truſt between the 
Parties, and the Writ of Execution is delivered to 
the Sheriff, &c. and where a * is, that one 
ſhall give me ſo much for à Horle, and he gives 
1 5. or a Penny in Earneſt, which I accept, this 
is a perfect Sale, No) Max. 87. p59 

Where one agrees for Goods fold, the Buyer 
muſt not carry them away before paid for ; ex- 
cept a Day of Payment is allowed him by the 
Seller. The Seller of Things is to keep them for 
a reaſonable Time, for Delivery: But where no 
Time is appointed for the Delivery thereof, or 
for Payment of the Money, it is generally implied 
that Delivery be made immediately, and Payment 
on the Delivery. And on Sale of Goods in 2 
Shop, Cc. the Seller may not bring an Action 
for the Money agreed, till the Goods are deliver- 
ed. Noy 87. 3 Salk. 61. 

It hath been held, that on Sale of Goods, if 
Earneſt be given to the Seller, and Part of them 
are taken away by the Buyer, he muſt pay the 
Reſidue of the Money upon fetching away the 
Reſt, becauſe no other Time is appointed; and 
the Earneſt binds the Bargain, and gives the 
Buyer a Right to demand the Goods, but a De- 
mand without paying the Money is void: And if 
the Buyer doth not take away the Goods, and 
pay the Money, the Seller ought to require him 
ſo to do; and then if he doth not do the 
ſame in convenient Time, the Bargain and Sale 
is diſſolved, and the Seller may diſpoſe of them 
to any other Perſon. 1 Salk. 113. 

A Sale of Goods upon a Sunday, tho' in a Fair 
or Market, will not alter the Property : And in 
Markets, all Contracts for any Thing ſold there, 


to make them binding, are to be made as fol- 
lows ; 
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lows ; The Sale is to be in a Place that is open, 


1 


and in a proper Place for ſuch Goods; it mu 
be a Sale for valuable Conſideration, and the 
Buyer is not to know that the Seller hath a 
wrongful Poſſeſſion; the Sale not to be fraudu- 
ſently betwixt two, to bar another; there is to 
be a Sale and a Contract, by Perſons able to con- 
tract, and the Sale may not be in the Night, but 
between Sun and Sun; and Toll mult be paid, 
where required by Statute, &c. Alſo there are 
Toll-takers or Book-keepers, who enter the 
Names of Buyers and Sellers of Horſes, &c. 
which are to be rid or ſtand in the open Fair 
or Market one Hour ; and all the Parties to the 
Contract muſt be preſent with the Horſe : The 
Sellers ſball likewiſe produce Vouchers of the 
Sale to them, Oc. 2 Inſt. 713. 5 Rep. 83. Stat. 
2&3 P. & M. c. 7. 31 Eliz. 12. The buy- 
ing of Cattle, Corn, and Victuals, by the Way 
before brought to a Fair or Market, Cc. is cal- 
Jed Foreſtalling, and puniſhable by Impriſonment, 
Loſs of Goods, &c. 5 C6 Ed G. c.14. 

By Statute, a Contract for the Sale of Goody 
for 10 /. or upwards, ſhall not be good, except 
the Buyer receive Part of the Goods ſold ; or 
gives ſomething in Earnelt to bind the Bargain; 
or ſome Note thereof be made in Writing, ſigned 
by the Party to be charged with the Contract, 
c. And where Contracts are not to be per- 
formed in a Year, they muſt be in Writing, or no 
Action can be brought on them ; ſo that a Con- 
tract for Goods under 10 J. Value, if not to be 
had in a Year, mult be in Writing, or ſhall be 
void: But if no Day is ſet, or the Time is un- 
certain, &c. they may be good without, 29 Car, 
. 
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If a Man affirms Things ſold are of ſuch a Va- 
Jue, when they are not, this is not aRionable ; 
tho it is, if he actually warrants them: But where 
one warrants any Thing ſold, after the Time of 


ale, it is not good; for tis to be at the Time of 


the Sale to be binding. 2 Cro. 4, 386. 

A Perſon recommending a Stranger to a Tradeſ- 
man, who thereupon ſells Goods on Truſt to ſuch 
Stranger; this by the Law of Merchants may 


make the Recommender anſwerable. Vid. 1. 


The Form of a Bill of Sale of Goods. 


c NOW all Men by theſe Preſents, that I 
© A. B. of, &c. for and in Conſideration 

of the Sum of, &c. to me in Hand paid, at 
and before the Sealing and Delivery hereof, 
by C. D. of, Cc. the Receipt whereof I do 
hereby acknowledge, have bargained and 
fold, and by theſe Preſents do bargain and 
ſel] unto the ſaid C. D. all the Goods, Houſ- 
hold-ſtuF and Implements of Houſhold, and 
all other Goods whatſoever, mentioned in the 
Schedule hereunto annexed, now remaining 


ſingular the ſaid Goods, Houſhold-ftuff, and 
Implements of Houſhold, and every of them, 
by theſe Preſents, bargained and fold, unto the 
ſaid C. D. his Executors, Adminiſtrators and As- 
ſigns for ever. And I the did A. B. for my ſelf, 
my Executors and Adminiſtrators, all and ſin- 
gular the ſaid Goods, unto the ſaid C. D. his 
Executors, Adminiſtrators and Aſſigns, againſt 
me the ſaid A. B. my Executors, Adminiſtra- 
tors and Aﬀigns, and againſt all and every other 


_ © Perſon and Perſons whatſoever, ſhall and will 


© warrant 
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* warrant and for ever defend by theſe Preſents: 
© Of which Goods I the ſaid A. have put the 
© ſaid C. D. in full Poſſeſſion, by delivering him 
* one Silver Tankard, Oc. at the Sealing hereof. 
« In Witneſs, &c. 


2. A Gift of Goods is made either by Deed, by 
Word, or in Law: And all Goods and Chattels 
prone may be given without Deed, except in 
ome ſpecial Caſes. Perk. 57. 

But a general Gift of all a Man's Goods, with- 
out any Exception, tho this be by Deed, it is 
liable to Suſpicion as fraudulent, to deceive Cre- 
ditors: And therefore whenever any Gife ſhall 
be made, in Satisfaction of a Debt, it is good to 
make it in a publick Manner before Neighbours ; 
that the Goods and Chattels be appraiſed to the 
Value, and the Gift expreſly made in Satisfaction 
of the Debt; and that on the Gift of the Goods 
the Donee take Poſſeſſion of them, Cc. 4 Rep. 80. 
Hob. 230. | 
As to Gifts by Word, if a Man intending to 
give a Jewel to one, ſay to him, here I give you 
my Ring, with the Ruby in it, &c. and with his 
own Hand delivers it to the Party; it would be 
a good Gift, notwithſtanding the Ring ſhould 


bear any other Jewel, being delivered by the 
e Perſon to whom given. Here 


Party himſelf to t 
a Gift of any Thing without Conſideration, will 
be good; but it is revokable before the Delivery 
to the Donee of the Thing given: And in caſe 1 
give to you one of my Horſes in my Stable, there 
you ſhall have your Election to chuſe which you 
will. Bac. Max. 87. Jenk. Cent. 109. 1 Inſt. 145. 


The 
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The Gift in Law is when a Man is married to 
a Woman, the Law gives all the Goods of the 
Wife to the Husband by the Marriage ; and if a 
Perſon be made Executor of a Will, on his ning 
upon him the Executorſhip, the Law gives an 
transfers the Property of the Teſtator's Goods to 
ſuch Executor: Though in theſe Caſes, it is as it 
were conditional; for the Husband is liable to the 
Debts of the Wife, and the Executor to the 
Debts of the Teſtator. 1 Int. 351. 

It is the ſame where one takes my Goods as a 
Treſpaſſer, and 1 in an Action recover Damages 
for them; the Law gives him the Property of the 
| Goods, he having paid for them. 2 Shep. Abr. 


266. 


Form of a Gift of Goods and Chartels "x 


c O all People to whom theſe Preſents ſhall 
I come, I A.B. of, Cc. ſend Greeting: 
* Know ye, that I the ſaid 4. B. for and in Con- 
© {ideration of natural Affection, &c. and for di- 
vers other good Cauſes and Conſiderations me 
* hereunto moving, have given and granted, and 
© by theſe Preſents do give and grant unto C. D. 
All that my Blue Damask Silk-Bed, in the beſt 
Chamber in my Houſe at, &c. together with all 
the Furniture of that Room; or all and fingu- 
© lar my Goods, Chattels, Plate, Jewels, Leafs: 
* and Perſonal Eſtate whatſoever, in whoſe Hands, 
© Cuſtody or Poſſeſſion ſoever they be, within the 
© Kindom of Great Britain, (except, &c.) To have, 
* hold and enjoy all and ſingular the ſaid Goods, 
© .Chattels, and Perſonal Eſtate aforeſaid, unto the 


\ © ſaid C. D. his Executors, Adminiſtrators and 
I * Aſſigns; 


a aa 
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Aſſigus, ro the only proper Uſe and Behovf of 
© him the ſaid C. D. his Executors, Adminiſtra- 
tors and Aſſigus for ever. And I the ſaid A. B. 


© all and — the aforeſaid Goods, Chattels 


© and Premiſſes, to the ſaid C. D. his Executors, 
© Adminiftrators and Aſſigus, againſt all Perſons 
« whatſoever, thall and will warrant and for ever 
defend by theſe. Preſents. In Witneſs, &c. 


Livery and Seiſin indors'd thereon. 


X FEmorandum, the Day, Cc. Livery and 
V © Seifin was delivered by the within 
© named A, B. unto the ſaid C. D. of one Piece 
of Plate, Cc. in the Name of all the Goods and 
© Chattels within mentioned, to hold to him the 
* ſaid C. D. his Executors, Adminiſtrators and Aſ- 
* ſigns, and for ever, according to the within 
* written Deed, in the Prefence of | 
G. H. 


3. Agreement is the mutual Conſent of Parties, 
or joining together of two or more Minds, in any 
Thing done, or to be done. A Contract is a Bar- 
gain between two Perſons, where one Thing is 

iven for another, which is called Quid pro quo; 
and if there be not one Thing for another, or 
ſome Confideration, it is a nude Contract and 
void in Law. A Covenant is an Agreement made 
by Deed in Writing, between two or more, to 
do or not to do ſome AR agreed upon betwixt 
them. Terms de Ley 32, 459. 

Agreements are cither executed already at the 
Beginning, or exccutory, to be performed in fu- 

turo ; 
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turo; and are governed by the Intention of the 
Parties: They ought to be perfect, full and com- 
pleat, ſo as to be executed with a Recompence 
or give an Action or other Remedy for it. An 
Agreement without Satisfaction is as nothing; and 
a forced Agreement of the Party is accounted no 
Agreement; therefore he that did agree to the 
Thing ſhall not be compelled to perform it. Plowd. 
290. 2 Mod. 80. Cro. Car. 193. 1 Lill. Abr. 48. 

Any Thing under Hand and Seal, which im- 

rts an Agreement, will amount to Covenant 
And a Proviſo by Way of Agreement amounts to 
Covenant. And a Covenant is either in Fact, or 
in Law: In Fact is that which is expreſly agreed 
between the Parties, and inſerted in the Deed ; 
and in Law is that Covenant which the Law 
intends and implies, though it be. not expreſſed 
in Words. A Servant covenants and agrees to 
ſerve me a Year, and I covenant to pay him a 
Sum of Money for it; here he may have an Ac- 
tion againſt me, altho” he do not ſerve me; but 
then 1 may oblige him to ſerve out the Time, 1 
Lev. 155. 1 Inſt. 204. 

A Covenant is no Duty, till broken: In Co- 
venants the laſt Words, that are general, ſhall be 
expounded by the firſt Words which are ſpecial 
and particular; And if ſome Covenants in a Deed 
are good and lawful, and others not; thoſe a- 
gainſt Law are void, and the other ſhall ſtand 
good. 2 Ventr. 218. Plowd. 287. 11, Rep. 27. 

There can be Articles of Agreement made, to 
be performed only by the Parties; or by them 
and their Executors, &c. wherein both of them 
are obliged to do ſomething, according to the 
Matter agreed upon. Mood Inſt. 


1 The 
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The Form of an Agreement between a 
Maſter and Servant. 


c 1 I is agreed this Day of, c. in the Year of 

1 our Lord 1735. Between A. B. of, Oc. 
© Eſquire, and C. D. in Manner following, viz. 
© That he the ſaid 4. B. ſhall and will ieceive 


the ſaid C. D. into his Houſe and Service, for 


© the Term of one whole Year, from the Date 
© hereof; and provide for the ſaid C. D. compe- 
© tent and ſufficient Meat, Dtink, Waſhing and 
* Lodging ; and alſo pay and allow unto him the 
* ſaid C. D. the Sum or Wages of fix Pounds, 
© he the ſaid C. D. continuing in the Service of 
© him the ſaid A. B. during the ſaid Term: And 
* the ſaid C. D. covenarts and agrees with the 
© ſaid A. B. That he the ſaid C. D. ſhall and will, 
for the Conſiderations aforeſaid, faithfully ſerve 
© him the ſaid A. B. in the Buſineſs and Service of, 
c. for and during the ſaid Term of one Year, 

© without abſenting from the ſame, or imbezillin 

© any of the Money or Goods of the ſaid 4. B. 

© or, any Ways diſcloſing the Secrets of his ſaid 

© Maſter. In Witneſs whereof the Parties afore- 

© ſaid have hereunto ſet their Hands, Cc. | 


4. Bond or Obligation is a Deed in Writing ob- 
ligatory, whereby one doth bind. himſelf to an- 
other, under his Hand and Seal, to pay a Sum of 
Money, or do ſome other Act: A Bond contains 
an Obligation with a Penalty, &c. and a Condi- 
tion, which expreſly mentions what Money is to 
be paid, or other Thing to be performed, and 
the limited Time for Performance thereof ; for 

— | which 


- 
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which the Obligation is peremptorily binding. 
And a Bond differs from a Bill, which is chen 
without a Penalty or Condition, tho" a Bill may 
be obligatory. 1 Inſt. 172 

A Bond or Obligation may be made from one 
to one, to two, three or more; or be from two 
or more, to one, two three, &c. If a Bond hath 
not a Date, or hath a falſe or impoſſible Date, if 
it be ſealed and delivered, it is a good Obligation 
from the Delivery: And if one binds himſelf to pay 
twenty Pounds, but doth not ſay when it ſhall be 
paid, the Bond is good, and Money due preſently. 
Allo in caſe A. bind himſelf to B. in thirty 
Pounds to be paid to A. whereas it ſhould be to 
B. the Obligation will be good, and the Solvendum 
void. 2 Rep. 5. 1 Inſt. 108, 209. 3 Lev. 21, 137. 

All Conditions of Bonds muſt be to do a Thing 
lawful and poſſible: And when the Matter or 
Thing to be done, or not to be done by a Con- 
dition, is unlawful, or impoſſible; or the Condi- 
tion is repugnant, inſenſible or incertain the Con- 
dition is void, and in ſome Caſes the Obligation 
likewiſe. And if a Thing be poſſible at the Time 
of making the Obligation, and afterwards becomes 
impoſſible by the A& of God, or of the Law, or 
of the Obligee, the Obligation is diſcharged : 
But ſometimes an Obligation may remain ſingle, 
where a Condition is impoſſible, & c. and if Mo- 
ney be not paid according to the Condition, the 
Obligation becomes ſingle. 10 Rep. 120. Dyer 
51. Cro. Eliz. 780. 2 Lill. 252. 

A Condition of a Bond to do any Act evil in it 
ſelf, is void : Bonds made by Infants, Feme Co- 
verts, &c. are not good; and if made by Women, 
where prevailed upon by Flattery, &c. they may 
be relieved in Chancery. Obligations by Dureſs 


are 
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are void; ſo are Bonds concerning buying and 
ſelling Offices ; made to avoid the Debt or Duty 
of others, by Fraud; obtained by Gaming, Cc. 
by divers Statutes. 1 R. 2. 5 Ed.6. 13 Eliz. 
16 Car. 2. 

And Bonds made for more than 5 J. per Cent. 
per Annum Intereſt, are void as uſurious, and the 
Receiver ſhall forſeit treble the Value of the Mo- 
ney lent, But it is not Uſury if the Intereſt be 
higher, where poſſibly both Principal and Intereſt 
are in Danger, upon a Contingency, or Caſualty; 
or if there is a Hazard that one may have leſs 
than his Principal: And if a Perſon ſecure both 
Intereſt and Principal, if it be at the Will of the 
Party who is to pay ; it is no Uſury. So where 
a Man is to pay a large Sum by Way of Penalty 
and in lieu of Damages, for Nonpayment of the 
Principal Debt; when he might repay the Prin- 
cipal at the Time agreed, and avoid the Penalty, 
Cc. Stat. 12 Ann. c. 16. 2 Jiſt. 89. 2 Cro. 208, 
677. Show. 8. 1 Lut. 273. 

A Bill obligatory written in a Book, with the 
Party's Hand and Seal to it, is good: And if a 
Bill runs, I have received of A. B. the Sum of 
twenty Pounds, which I promiſe to pay, &c. Or, 
I owe to him 20 l. or had of him that Sum, to 
be paid at, &c. or if the Bill be, I ſhall pay to 
C. D. 101. &c. theſe and the like are good Bills, 
Cro. Eliz.613. 2 Roll. 146. 22 E. 4. 


A common Bond from one Perſon to one; 


c NOW all Men by theſe Preſents, 
© That I A. B. of the Pariſh of, &c. 

© in the County of S. Gentleman, am held 
8 2 © and 
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bo 


© and firmly bound to C. D. of, &c. in the 
County aforeſaid Eſquire, in One hundred 
© Pounds of good and lawful Money of Great 
© Britain, to be paid to the ſaid C. D. or to 
© his certain Attorney, his Executors, Admi- 
© niftrators or Aſſigns; for which Payment 
© well and truly to be made, I bind my ſelf, 
my Heirs, Executors and Adminiſtrators, 
© firmly by theſe Preſents ſealed with my 
« Seal: Dated this Day of, &c. in the ninth 
© Year of the Reign of our Sovereign Lord 
* George the Second, by the Grace of God, 
© of Great Britain, France and Ireland King, 
* Defender of the Faith, &c. and in the 
© Year of our Lord One thouſand feven hun- 
* dred and thirty-five. 


© The Condition of this Obligation is ſuch, 
That if the above bound A. B. his Heirs, Execu- 
tors or Adminiſtrators, ſhall and do well and 
truly pay, or cauſe to be paid unto the above 
named C. D. his Executors, Adminiſtrators or 
Aſſigns, the ſull Sum of fifty-two Pounds and 
ten Shillings, of lawful Money of Great Bri- 
tain, on the Day of, Cc. next enſuing the 
Date hereof; then this Obligation ſhall be 
void or elſe it ſhall remain in ful! Force and 
Virtue, 


Sealed aud delivered in 
the Preſence of 


Form 
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Form of a Bond from two Perſons to oue. 


. 
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NOW all Men by theſe Preſents, 
© That we A. B. of, &c. and C. D. 
of, Cc. in the County, &c. are held and 
firmly bound to E. F. of, &c. Gentleman, 
in fiſty Pounds of good and lawful Money 
of Great Britain, to be paid to the ſaid 
E. F. or to his certain Attorney, his Ex- 
ecutors, Adminiſtrators or Aſſigns; and for 
which Payment to be well and truly made, 
we bind our ſelves, each of us ſeverally 
by himſelf, for and in the whole, our 
Heirs, Executors and Adminiſtrators, and 
of each of us, firmly by theſe Preſents, 
ſealed with our Seals. Dated the Day of, 
c. in the Year of the Reign of the Lord 
George the Second, by the Grace of God, 
of Great Britain, France and Ireland King, 
Defender of the Faith, &c. the Ninth, and 
in the Year of our Lord 1735. 


© The Condition of this Obligation is ſuch, 
© That if the above-bound A. B. and C. D. or 
© either of them, their or either of their Heirs, 
© Executors or Adminiſtrators, do and ſhall well 
© and truly pay, or cauſe to be paid unto the a- 
© bove-named E. F. his Executors, Adminiſtrators 
or Aſſigns, the full Sum of twenty-ſix Pounds 
and five Shillings of good and layyful Money of 
© Great Britain, on or before the Day, &c. which 
© will be in the Year of our Lord One thouſand 


© ſeven hundred and thirty-ſix, without Fraud or 


f Covin; (or if the ſaid A. B. and C. D. &c. do 


8 3 well 
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© well and truly pay to the ſaid E. F. &c. the 
© full Sum of twenty-five Pounds, with Intereſt 
© for the ſame after the Rate of five Pounds per 
© Centum per Annum, or with lawful Intereſt, on 
the Day of, Cc.) then this Obligation to be 
void, or elſe to remain in full Force. 


The Form of a Penal Bill for Payment f 


. Money. 


c NOW all Men by theſe Preſents, That I 

| © A. B. of, Ct. do owe unto C. D. of, 
© &c. Gentleman, the Sum of one hundred Pounds, 
© of lawful Britih Money, to be paid unto the 
© ſaid C. D. his Executors, Adminiſtrators or Aſ- 
* ſigns, on, &c. next enſuing the Date hereof; 
for which Payment, well and truly to be made, 
© I bind my ſelf, my Heirs Executors and Admini- 
© ſtrators, to the ſaid C. D. his Executors, Admini- 
* ftrators and Aſſigns, in the Penalty of two hun- 
* dred Pounds, firmly by the Preſents. In Wit- 
N neſs, &c. 


Form of a ſingle Bill for Money. 


0 NOW all Men by theſe Preſents, That I 
© A. B. of, &c. do owe and am indebted 

to C. D. of, &c. in the Sum of thirty Pounds of 
* lawful Money of Great Britain, which I pro- 
©* miſe to pay unto the ſaid C. D. his Executors, 
© Adminiſtrators or Aſſigus, at or upon the Day 
© of, &c. next enſuing the Date of theſe Preſents, 
* In Witneſs whereof I have hereuntp ſet my 
Hand 


— 
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© Hand and Seal the Tenth Day of October Anno 
* Dom. 1735. es, 


5. A Letter of Attorney is a Writing autho- 
rizing an Attorney to do any Lawful Act for 
another ; in like Manner as the Party authorizing 
might do the ſame. And what a Man may do 
by himſelf, he may generally do by another Per- 
ſon. Weſt Symb. par. 1. | | 

The Nature of this Inſtrument is to give the 
Attorney the full Power and Authority of the 
Maker, to accompliſh the Act intended to be per- 
formed: And ſometimes theſe Writings are revo- 
cable, and ſometimes not ſo; but when they are 
re vocable, it is uſually a bare Authority only; 
and they are irrevocable when Debts, &c. are 
aſſign'd to another, in which Caſe that Word is 
inſerted. In Caſes of Letters of Attorney, the 
Authority given muſt be ſtrictly purſued, or the 
Act of the Attorney ſhall be void; and a Man 
may limit his Authority as ſtrictly as he pleaſes. 
Plowd. 475. ; 

But notwithſtanding the ancient Opinions for 
purſuing Authorities with great Strictneſs, yet in 
Caſe of delivering Livery and Seiſin of Lands, 
they have been always favourably expounded of 
latter Times ; unleſs where it hath appeared, that 
the Authority was not purſued at all: If the At- 
torney does leſs than the Authority mentions, it is 
void ; but if he doth more, it may be good for 
ſo much as he had Power to do. 1 Inſt. 258. 
2 Mod. 79. 

Letters of Attorney are either General, or 
Special ; and faid to be revocable in their Nature, 
tho* they are aro, And by the 25 
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of the Party giving it, the Power given by Let- 
ter of Attorney generally determines. 8 Rep. 82. 


orm of a General Letter of Attorney to 


recetve and recover Debts. 


© TT.” NOW all Men by theſe Preſents, That J 
A. B. of, &c. for divers good Cauſes 
and Conſiderations me hereunto moving, have 
made, ordained, authorized and appointed, and 
by theſe preſents do make, ordain, authorize 
and appoint C D. of, Cc. my true and lawful 
Attorney, for me and in my Name, and to my 
Uſe, to ask, demand, ſue for, recover and re- 
ceive of E. F. of, &c. all ſuch Sum and Sums of 
Money, Debts and Duties whatſoever, which 
now are due and owing unto me the ſaid A. B. 
by and from the ſaid E. F. And to have, uſe 
and take all lawful Ways and Means in my 
Name, or otherwiſe, for Recovery thereof, by 
Attachment, Arreſt, Diſtreſs, or otherwiſe, and 
to agree and compound for the ſame, and Ac- 
quittances or other Diſcharges for the ſame, for 
me and in my Name to make, ſeal and deliver; 
and to do all other lawful Acts and Things 
whatſoever, concerning the Premiſles, as fully 
in every Reſpect as I myſelf might or could do 
if I were perſonally preſent ; and Attornies one 
or more under him, for the Purpoſes aforeſaid, 
to make, and at his Pleaſure to revoke : Ra- 
* tifying and allowing all and whatſoever my 
e ſaid Attorney ſhall in my Name lawfully do, or 
* cauſe to be done in and about the Premiſſes, by 

{ Virtue of theſe Preſents. In Witneſs, &c. 


The 
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The Form of a Letter of Attorney to re- 


c 


& 4 11 · ·˙ĩÄ1̃ eo ]̃˙] ., ꝓꝶ—qt. rs. o£w=wt ac 


* 
— 


ceive Rents, and take Diftreſſes, &c. 


NOW all Men, &c. That f A. B. of &c. 

© have made, ordained, conſtituted and 
appointed, and by theſe Preſents do make, &c. 
C. D. of, &c. my lawful Attorney, for me and 
in my Name, and for my Uſe, to ask, demand 
and receive of and from E. F. G. H. I. K. Oc. 
all ſuch Rents and Arrearages of Rents which 
now are, or hereafter ſhall grow due, from the 
ſaid E. F. G. H. LI X. &c. or either or any 
of them, of and for all thoſe my Meſſuages 
and Lands at, &c. and upon Receipt thereof, 
to give Acquittances, or other Diſcharges for 
the ſame; and in Default of Payment of the 
ſaid Rent, or any Part thereof, to my ſaid At- 
torney, I do hereby authorize and impower 
him, my ſaid Attorney, into and upon the ſaid 
Lands and Premiſſes to enter and diſtrain, and 
the Diſtreſs and Diſtreſſes there found and 
taken, to diſpoſe of according to Law, for the 
ſpeedy recovering and obtaining my ſaid Rents 
and Arrears, or otherwiſe to proceed by Action 
of Debt for the Recovery of the ſame, as to 
him my faid Attorney ſhall be thought fit; 
hereby ratiſying and confirming all and what- 
ſoever he fhall do in the Premiſſes. In Wit- 


neſs, &c. 


Form 


- 
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Form of a Seaman's Letter of Attorn ey 


c R zl Men, Cc. That I 4. B. of, 
© (fc. Mariner, have made, ordained, 
© conſtituted and appointed, and by theſe Pre- 


© ſents do make, Cc. my loving Wife M. B. my 


© lawful, Attorney, for me and in my Name, and 
© for my Uſe, to ask, demand and receive of and 
© from all and everyPerſon and Perſons whatſoever, 
© as well all ſuch Sum and Sums of Money as 
© now arg, or which ſhall or may at any Time 
© hereafter become due and owing to me for 
* Wages from the Ship, @c. or any other Ship 
© or Ships to whom I now do or may belong ; 
© as allo all other Monies now due, or to become 
due and owing to me, by any other Ways or 
© Means whatſoever. And upon Nonpayment 
© thereof the ſaid Perſon and Perſons, his, her or 
© their Executors or Adminiſtrators, for me and 
in my Name to ſue, arreſt, impriſon, implead 
© and profecute for the ſame, and upon ſuch 
© Suit to proceed to Judgment and Execution; and 
© thereupon the ſaid Perſon and Perſons, their or 
© either of their Executors and Adminiſtrators, 
in Priſon to hold, detain and keep until Payment 
© thereof be made, with all Coſts and Damages 
© ſuſtained by Occaſion of the detaining the ſame: 
* And on Payment thereof, the ſaid Perſon or Per- 
© ſons, their Executors and Adminiſtrators forth 
© of Priſon to diſcharge, and Acquittances for 
© the ſame, or any Part thereof, for me and in my 
Name to make, ſeal and deliver, and alſo to do, 
5 perform and execute all and every other _—_ 
: ; 0 an 
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* and reaſonable Acts and Things whatſoever, for 
the obtaining and releaſing of the ſame, as 
© ſhall be needful and neceſſary to be done ; gi- 
« ving and by theſe Preſents granting unto my 
* ſaid Attorney my full and abſolute Power in 
© the Premiſſes, and ratifying and holding firm all 
and whatſoever my ſaid Attorney ſhall lawfully 
© do, or cauſe to be done, in or about the Pre- 
© miſſes, by Virtue of theſe Preſents. And I the 
© faid A. B. conſidering the Uncertainty of Life, 
© do make and declare theſe Preſents to contain 
© alſo my laſt Will and Teſtament, viz. Firſt, I 
© give and bequeath unto, &c. [tem, I give to, 
Cc. Item, all ſuch Wages, Debts and Sums of 
© Money, Goods, Chattels and Eſtate whatſo- 
© ever, whereof at the Time of my Deceaſe I 
© ſhall be poſſeſſed or intereſted, I do give, de- 
© viſe and bequeath unto my ſaid loving Wife M. 
© B. whom I do appoint Executrix of this my laſt 
* Will and Teſtament, hereby NN all for- 
© mer Wills by me made. In Witneſs, &c. 


6. Releaſe is an Inſtrument extending not on- 
ly to the giving up or Diſcharging a Right in 
Lands, Cc. but alſo to Goods and Chattels, and 
the releaſing Debts, Duties and Actions. Lite. 


2. 
„ are likewiſe expreſs by Deed, or im- 
plied by Law; as when an Obligee in a Bond 

makes the Obligor Executor, or a Feme Obligee 
takes the Obligor to Husband, &c. theſe are Re- 
leaſes in Law. A Releaſe by Deed of a Right or 
Action may not be for a Time; if made but 
for an Hour, it will be good for ever : Anda 
Man cannot releaſe upon Condition, but the Con- 
dition will be void, and the Releaſe enure to 
4 | him 
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him who made it for ever. If a Duty be un- 
certain at firſt, to be made certain aſter, being 
in the mean Time but a mere Poſſibility, it can't 
be releaſed : But a Duty certain, may be releafed 
before the Performance of it. 1 Jaſt. 264. 8 
Rep. 136. Lit. 467. 10 Rep. 11. Cro, El. 580. 
All Debts and Duties may be releaſed, before or 
after due, by apt Words. A Releaſe of all Man- 
ner of Actions bars and diſcharges all Real, Per- 
ſonal and Mixt Actions, ſubſiſting at the Time 
of the Releaſe, and Bonds, Statutes, &c. But 
not Executions, or Writs of Error ; tho' a Re- 
leaſe of all Suits, will be a Bar to an Execution : 
The Releaſe of all Actions may not diſcharge a 
Covenant before broken ; but by Releaſe of Co- 
venants, a Covenant not broken may be releaſed. 
Releaſe of all. Quarrels, Cc. amounts to a Re- 
leaſe of all Actions. Lit. 406. 1 Juſt. 285, 292. 
1 Rep. 112. 4 Rep. 63. * 
By a Releaſe of all Deb:s, Debts upon Speci- 
alties, Executions, Oc. are diſcharged : And a 
Releaſe of all Duties diſcharges all perſonal Ac- 
tions, Judgments, Executions and Obligations; 
but Releaſe of all Dues will not bar a Writ of 
Account, there being nothing due before Account 
made up. A Releaſe of all Actions may be a 
good Bar in Account. By Releaſe of all Demands, 
all Rights and Titles to Lands, Conditions before 
broken or after, Covenants broken, Rents, An- 
nuities, Debts, Duties, Contracts, Obligations, 
Recognizances, Statutes, Judgments, Executions, 
Cc. all manner of Actions Real and Perſonal, 
are barred and diſcharged ; for this is the beſt 
Releaſe of all, and includes in it moſt of the o- 
thers. 2 Roll. Abr. 404. Lit, 508. 1 Iaft. 291. 


8 Rep. 153. Dyer 56. 
The 
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The Releaſe of all Demands, tho' fo extenſive, 
is no Bar in a Writ of Error, to reverſe an Out- 
lawry, —_—_— being demanded by ſuch Writ : 
It muſt be releaſed by ſpecial Words. A future 
A& may not be releaſed by-Releaſe of all De- 
mands ; and a Releaſe before any Rent due, of 
all Demands that the Releſſor had or ſhould have 
againſt the Releſſee, hath been adjudged not to 
releaſe the accruing Rent. An Obligation ſubſe- 
quent is not diſcharged or avoided by this Re- 
leaſe: Though where a Man is bound in a Bond 
to pay Money at a Time to come, a Releaſe he- 
fore is a good Bar; as it is a Debt preſently, 
altho* payable afterwards. 8 Rep. 152. 1 Inf. 
291. 1 Lev. 99. 2 Lev. 210. Lit. 512. 

A Releaſe to one Perſon, where there are ſeveral 
jointly bound, &c. diſcharges the others: And an 
Acknowledgment under Hand and Seal that a 
Debt is ſatisfied, is a good Releaſe of ſuch Debt. 
2 Roll, Abr. 410. 9 Rep. 52. 


Form of a Releaſe of Perſonal Actions. 


c NOW all Men by theſe Preſents, That I 

© A. B. of, &c. have remiſed, releaſed 
and quit-claimed, and by theſe Preſents do for 
me, my Heirs, Executors and Adminiſtrators, 
and every of them, remiſe, releaſe, and for ever 
quit-claim unto C. D. of, &c. bis Heirs, Exe- 
cutors and Adminiſtrators, and every of them, 
© all and all Manner of Perſonal Actions, Suits, 
« Debts, Duties, Sum and Sums of Money, Claims 
© and Demands perſonal whatſoever, from the 
© Beginning of the World until the Day of the 
© Date hereof. In Witneſs, &c. 
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The Form of a General Releaſe of all 


c 


Demand,. 


NOW all Men by theſe Preſents, That I 
A. B. of, &c. have remiſed, releaſed, 


© and for ever quit- claimed, and by theſe Pre- 
c ſents do for me, my Heirs, Executors and Ad- 
© miniſtrators, remiſe, releaſe, and for ever quit- 


c 
c 
0 
c 
« 
c 
c 
c 
« 
c 
0 
6 
c 
c 
« 


claim unto C. D. of, &c. his Heirs, Executors 
and Adminiſtrators, all and all Manner of Action 
and Actions, Cauſe and Cauſes of Action and 
Actions, Suits, Bills, Bonds, Writings, Obliga- 
tions, Debts, Dues, Duties, Reckonings, Ac» 
counts, Sum and Sums of Money, Judgments, 
Executions, Extents, Quarrels, Controverſies, 
Treſpaſſes, Damages and Demands whatſoever, 
both at Law and in Equity, or otherwiſe how- 
ſoever, which againſt him the ſaid C. D. I ever 
had, now have, or which I, my Heirs, Exe- 
cutors and Adminiſtrators, ſhall or may have, 
claim, challenge or demand, for or by Reaſon 
or Means of any Act. Matter, Cauſe or Thing, 
from the Beginning of the Word to the Day of 
the Date of theſe Preſents. In Witneſs, Kc, 


I now come to Tenures and Holdings of Lands, 


by the Common Law, which are, 


5. In Dower. 
6. For Term of Life. 
7. For Term of Years. 
8. At Will, &c. 


I. In Fee: ſimple. 

2. In Fee: tail. 

3. In Tail, after Poſ- 
ſibility of Iſſue. 

4. By the Curteſy. 


Tenant 


1. Tenant 
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1. Tenant in Fee-ſimple is where one hath 
Lands and Tenements of Inheritance, To hold 
to him and his Heirs for ever: To have Fee is to 
have an Inheritance; and to have Fee ſimple im- 
plies, that it is without Limitation to what Heirs; 
but to Heirs generally. And a Man cannot have 
a greater Eſtate, 1 Inft, 1. 2. 


The Word Heirs makes the Inheritance: And | 


an Eſtate granted, to hold to a Man for ever, or 
to him and his Aſſigns for ever, is only for Life, 
the Words his Heirs — wanting. A Gift to 
one and his Children, and their Heirs, is a Fee- 
ſimple to all jointly that are alive : Though if 
Lands be given to a Man and his Heir, in the 
Singular Number, it is but for Life ; and the Heir 
cannot take by Diſcent, he being but one, and 
therefore ſhall take nothing. Where Lands are 
given or granted to a Man and his Succeſſors, this 
creates no Fee-ſimple ; except it be to a Corpora- 
tion, when it doth. 1 Inſt. 8, 9. Lit. Sæct. 1. 

A Fee-ſimple determinable upon a Contingency 
is a Fee to all Intents; tho' not ſo durable as an 
abſolute Fee: And there are ſaid to be three Sorts 
of Fee ſimple ; Fee abſolute to a Man and his 
Heirs for ever ; Fee-fimple conditional, when the 
Eſtate is defeaſible by not performing a Con- 
dition ; and a qualified Fee, which may be de- 
feated by a Limitation, &c. But a Fee Conditio- 


nal or Qualified are not properly Fee ſimple. A 
Rent or Annuity is granted to one and his Heirs, 


this is a Fee-fimple Perſonal. Vaugh, 273. 1 
Inſt. 2, 18. 10 Rep. 87. 


At the Common Law, all Eftates were Fee- 


ſimple ; and all other Eftares are derived out of 
it, ſo that there muſt be a Fee at. laſt in ſome 
Body: But a Fee-limple cannot be limited upon 

| a Fee- 
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2 Fee - ſimple; nor may any Remainder, as it is an 
abſolute Eftate, and nothing can be after it. 
Altho' Fee-ſimple is the molt ample Eſtate, it is 
ſubje& to many Incumbrances, &c. 4 Inſt. 206. 
Dyer 33. 1 Plowd. | 
In pleading Eſtates in Fee-fimple, it may be 
generally alledged ; but Eſtates - Tail, Cc. are 
to be particularly ſhewn. 1 Inſt. 11, 303. 

2. Tenant in Tail is when a Man hath an 
Eſtate of Inheritance, limited to him and the 
Heirs of his Body begotten, or to .be begotten. 
Here the Word Body makes the Eſtate-tail, 
which may be reſtrained to Males or Females 
of the Body ; and there muſt be the Word Heirs. 
1 Inſt. 20. 

All Lands of Inheritance, arid Inheritances ſa- 
vouring of the Reality, may be entailed ; Rents, 
Profits, Uſes, Offices, &c. which concern Lands, 
or certain Places, &. But where the Grant of 
an Inheritance is meerly Perſonal, or exerciſed 
with Chattels, and not iſſuing out of Land, no 
Entail may be made: And a Leaſe for Years to 
a Man, and the Heirs of his Body, will be void; 
becauſe the Chattel cannot be turned into an In- 
heritance but it may be aſſign'd in Truſt to 
permit the Iſſue in Tail, Cc. to receive the 
Profits. It is incident to the Eſtate of Tenant 
in Tail, to be diſpuniſhable of Wafte; that the 
Wife of the Donee ſhall be endowed; and the 
Husband of a Feme Dones be Lenant by the 
Curteſy; that the Tenant in Tail may ſuffer a 
common Recovery ; and that ſuch Tenants may 
levy a Fine to bar Iſſues, &c. alſo they may make 
Leaſes according to the Statute 32 H. 8. and by 
Cuſtom grant Lands by Copy, Cc. I Inſt. 19, 224. 


4 Inſt. 87. 10 Rep. 38. 
The 


/ 
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The Tenure in Fee tail is General, Where ar 
Lands or Tenements are given to a Man arid t 
Heirs of his Body begotted, or to”a Woman and 
the Heirs of her Body begotten; or it is'Spetial, 
when Lands and Tenements are given to à Man 
and his Wife; and to the Helts of their two Bodies 


begotteni: In the firſt Caſe, whatever” Womm 


the Man takes to Wife, or Whatevet Mari the Wo. 
man takes to Husband; the Iſſue by any of them 
may inherit one after''anotber'; but in the laſt 
Caſe, none ſhall inherit but thoſe that arè begot- 
ten by the Man and his Wife particularly named. 
And with reſpect to theſe Eſtates it is held, that 
a General Tail and a _ Tail may not be 
created at one and the fame Time; if they are, 
the General which is greater will fruſtrate the 
Special. Lis. 14, 16. 1 Iaſt. 20, 9. 
Where Lands are given to the Husband and 
Wife, and the Heirs of their Bodies, both of them 
have an Eſtate in Special Tail: If Lands and 


Tenements ate given to a Man and his Wife; and 


to the Heirs of the Body of the Man, the Huſ- 
band Bath an Eſtate in General Tail, and the 
Wife an Eſtate for Life; becauſe the Word Heirs 
relates generally to the Body of the Husband. And 
if the Eſtatè is made to the Husband and Wife, and 
to the Heits of rhe Body of the Wife, there the 
Wife bath an Eſtate in Special Tail} and the Huſ. 
band for Term of Life only; the Word Herr re- 
lating to the Body of the Wife to be begotten by 
that particular Husband. If an Eſtate be limited to 
a Man's Heirs which he ſhall beget on his'Wifs; it 
creates a Special Tail in the'Husband, but the Wife 
will be intitled to nothing. 1 Inſt. 22. Lit. 26: 

An Eftate-tail may be by Implication; where 


a Man gives Lands to his Son for Life, and after 


1 his 


—— 
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kis Deceaſe, to the Iſſue of bis Body, & c. and for 


Want of: ſuch Iſſue, Remainder over: And in 
this Caſe it was held, that a Recovery by the 


Son was well ſuffered. - Lands given to Perſons 
that are unmarried, and-the Heirs of their Bodies, 
is a good, Eſtate-taib; ſo iſ given to à married 
Man, and another Man's Wife, for the Poſſibility 
that they may intermarry, 1 Inſt. 25. 10 Rep. 
50. 15 H 7. 3 Salk. 296. 
.  Tntails are generally created upon Marriage Set- 
tlements; and were introduced by the Statute 
of Miſtm. 2. 13 Ed. 1. And if Tenant in Tail 
die without Iſſue, the Donor or his Heirs may 
enter as in Reverſion. Lit. 18. 
3. Tenant in Fail after Poſſibility of Iſſue ex- 
tint is where any Lands, Cc. are given to a 
Man and his Wife in Special Tail, — either of 
them dies without, Iſſue had betwixt them, the 
Survivor hath an Eſtate in Tail after Poſſibility of 
Iſſue, &c. Lit. 32 | 
None can have this Eſtate but the Donee in 
Special Tail; on. a General Tail-it cannot be, by 
Reaſon of the Poſſibility of Iſſue; And if the Donees 
in Special Tail have Iſſue, and the Iſſue die 
without Iſſue, ſo that there is none left which 
may inherit by Force of the Entail ; the Survivor 
of the Donees will have an Eſtate-tail-after Poſ- 
fibility of Iſſue. And theſe Tenants are not pu- 
niſhable for Waſte, like unto Tenants for Life, G. 
Inſt. 27, 29. o 
If one gives Land to a Man and his Wife, and 
the Heirs of their two Bodies, and they live till 
each of them are one hundred Years old, and 
have no Iſſue; yet do they continue Tenant in 
Tail, for that the Law ſeeth no Impoſſibility of 
having Children: But when a Man and his Wife 
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are Tenants in Special Tail, and the Wife dies 
without Iſſue, there the Law ſeeth an apparent 
Impoſſibility, that any Iſſue * the Husband can 
get ſhould inhetir the Eſtate. 1 Loft: 28. 

Eſtates in Tail after PoMhbitity of 15 Cc. how 
ſeldom happen, ſuch. Accidents being guarded a- 
gainſt by eee 

4. Tenant by the Curteſy is Wheh a Mati ta- 
keth a Wife" ſeiſed in Fee-fimple, © or in Fee-tail 
= or of Lands or Tenements, or ſeiſed as 
Heireſs in Special Tail, and hath Iſſue by her 
Male or Female, born alive, which by any Poſ+ 
ſibility may inherit, and then the Wife dies; 150 
Husband ſhall hold the Land wi his Life, by y 
the Curteſy of England, being rivilege not. 
allowed in atiy Gehet Kingdom.” 1 Ipft. 7 77 

If a Woman Tenant in Tail general takes 4 
Husband, and hath Iſſue by him, which Iſſus 
dieth, and the Wife alſo ſome Time afterwards 
dies in the Life-time of the Husband, without 
having any further Iſſue, here the 'Husband ſpall 
be Tenant by the Curteſy; for tho" the Eſtate» 
tail be determined, yet the Husband is intitled by 
the firſt Iflue before the Eſtate was ſpent. And. 
four Things are requiſite to Eſtate by the Cur- 
rely ; Marriage, Seifin, Iſſue, and Death of the 


Wife : And this ought to be gin by the Iſſue, and 


be conſummate by ho Wife's Death ; and the E- 
ſtate of Tetiant' by the Curteſy ſhould avoid the 
immediate Diſcent. Terms de Ley 206. 1 Inſt. 30. 

Where Lands deſcend to the Wife, after Iſſue 
by her; the Husband ſhall be Tenant by the 
Curteſy: But if Lands be given to a Woman, and 
the Heirs Male of her Body, and ſhe hath Iſſue 
by her Husband a Daughter, and then dies; the 
Husband ſhall not be 3 by the ay 
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for, this. Iſſue. cannot poſſibly inherit the Lands, 


1 Inf. 29. 
A add -4 td 


« 


Tenant, by the Curteſy; nor of a Seifin in 


Coverture, to hold during her Life, whether ſhe 
hath Iſſue by bim or not: And tis not neceſſary 
that Seiſin ſhould continue to the Death of the 
Husband; for if he aliens the Land, &c. the Wife, 
ſhall.neverthelels be endowed., 1 Inſt. 30, 32 
A Wife may have Dower of the Principal Meſ-, 
ſuage, not beivg a Caltle, Lands, Tenements, 


in 


„* 
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Treaſon, or Felony, ſhe ſhall forſeit and loſe her 


Dower. I Inſt. 35. 2 Inſt. 435. 13 EA. 1. 1065 
To entitle Dower, there muſt be three Things, 


Marriage, Seiſin, and Death of the Husbals | 


At Common Law, Dower is aff igned by the 
Sheriff, by Virtue of the King's Writ; or by the 
Heir, &c. by Agreement among themſelves, By 
Statute, the Widow ſhall immediately after bet 
Husband's Death have her Marriage Inheritance, 
and remain in his chief Houſe forty Days, in 
which Time ſhe ſhall have her Dower, Cc. I Taft. 
32, 392. Maznn Charta 9 H. 367. 

If a Woman de deſorced of her Dower, ſhe hall 
recover Damages, viz. the Value thereof from 
her Husband's Death: But where the Wife leyjes 
a Fine with her Husband, it bare” Dower. 13 
Ed. 1. | N 

6. Tenant for Term of Life is where a Man 
lets Lands to one for his own, or another Perſon's 
Life : And the Leſſee is called-a Freehold Tenant; 
but this is underſtood to be the leaſt Eſtate of 
Freehold. Lit. Ten. 28. 

If a Man makes a Grant of Lands, Tenemetits, 
&c. to another, and therein expreſs no Eſtate, it 
has been held, that the Leſſee or Grantee has 
thereby an Eſtate during Life: And if a Leaſe or 
Grant be made to a Man, Haring the Lives of two 
others, and doth not ſay of the Survivor of them; 
by Conſtruction he hath a Freehold during the 
Life of the Survivor. Alſo where a Man grants an 
Eſtate, for ſo long as the Grantee ſhall dwell in 
ſuch a Houſe, or any like uncertain Time; the 
Leſſee hath in Judgment of Law an Eſtate for 
Life determinable, if Livery be made: And he 
may plead, that by Force thereof he was ſeiſed 


generally for Term of Life. 5' Rep. 9. 1 Inſt. 42. 
pi A Leaſe 
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A Leaſe is made to a Man and his Aſſigns, 
to hold to him during Life, and the Lives of twa 
other Perſons; here is no Merger of the Lives of 
the ethers; for the Leſſee hath but one Eſtate, 
þy one and the ſame Deed with this Limitation, 
viz. during his and the other two Lives. Where 
a Perſon ſeiſed in Fee demiſes and grants to one, 
to hold to him, and alſo to two others for their 
Lives, and the Life of the ſucceſſive longer Liver ; 
none can take but the firſt Perſon, becauſe he 
is only Party to the Deed, and the Reſt are only 
named in the Habendum And an Habendum to a 
Man not a Party to the Deed is void; but it is 
good by Way of Remainder. Raym. 143. Hob. 
13. 8 | 
3 The Grant of a Manor or Lands with Livery, 
that at the Time of the Leaſe or Grant made are 
worth twenty Pounds per Annum, until a hun- 


dred Pounds is paid, is an Eſtate for Life deter- 


minable upon levying the Money, the annual Pro- 
fits being incertain: But if a Man grants a Rent 
of twenty Pounds a Year until One hundred 
Pounds is paid, there the Grantee hath an Eſtate 
but for five Years, 1 Inſt. 42. 

If Tenant for Life ſhall remain beyond the Seas, 
or elſewhere abſent himſelf by the Space of ſeven 
Years together, and no ſufficient Proof be made 
of his Life; in any Action to be brought by the 
Leſſor or Reverſioner, ſuch Perſan ſhall be ac- 
counted dead: And the Judges, on any ſuch Akti- 
on brought, ſhall direct the Jury to give their 
Verdict, as if the Party was dead. But if ſuch 
Perſon ſhall return from abroad, or be made ap- 
pear. to be living ; he ſhall recover the Profits of 


the Land with Intereſt, for the Time he hath 


been kept out of the ſame. Stat. 19 Car, 2. c. 6. 
| | ons And 


Of Eſtates, Anceſkozs, Heirs, &c. 279 

And by a Statute ſince made, Perſons in Remain- 
der-or Reverſion of any Eſtate, after the Death 
of another, on Affidavit in the Court of Chan- 
cery, that they have cauſe to believe ſuch other 
Perſon dead, and his Death concealed, &c. may 
move the Lord Chancellor to order ſuch Perſon to 
be produed; and if he be not produced, he ſhall 
be taken as dead, and thoſe in Reverfion may en- 
ter upon the Eſtate. 6 Ann. c. 18. 

7. Tenant for Term of Years is when Lands or 
Tenements are let to another Perſon for a certain 
Term or Number of Years to come, and the Leſ- 
ſee enters on the Lands by Virtue of this Leaſe, 
then he is called Tenant for Term of Years. 1 
Huſt. 24. 

A Term is granted to a Man for eighty Years, 
if he lives ſo long; this Term determines by his 
Death: And a Leaſe for One thouſand Years is 
not a Freehold, or of ſo high a Nature as an E- 
ſtate for Life, If Tenant for Life, and he in 
Remainder in Fee make a Leaſe for Years by In- 
denture rendring Rent; it is during the Life of the 
Tenant for Life, the Leaſe of Tenant for Life, and 
the Confirmation of him in Remainder; and after- 
the Death of Tenant fer Life, it is the Leaſe of 
him in Remainder : And in an Action brought up- 
on ſuch Leaſe, during the Life of Tenant for 
Life, the Declaration muſt be on a Leaſe made 
by him only, &c. 1 Rep. 153. 1 Inſt. 45. Cro. Car. 
154. Dyer 235. AG] 9 

Where a Man had a Term for Years in the 
Right of his Wife, made a Leaſe thereof to com- 
mence after his Death ; he died, and the Wife ſur- 
vived, and this was held good againſt the Wife : 
For the Husband during his Life might have fold 
the whole Term which the Wife had in it, or any 

T 4 Part 
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Part of the Term; but the Wiſe. ſball. have > 
much thereof as is undiſpoſed of by the Husband. 
If a Man is ſeiſed of any Eſtate in Fee-ſimple,. or 
Fee-tail, m Right of his Wife, or jointly with 
her; the Wife is to join with the Husband in 
Leaſes. to be good againſt her Heirs, as is directed 
by Stat. 32 H. 8. c. 28. 1 Juſt. 44, 46. Poph. 5. 

One poſſeſſed of a Term for forty Years grants 
to another ſo many of the Years as-ſhall be to 
come at the Time of his Death; it is void for Un- 
certainty: But if the Land had been demiſed, to 
hold after the Death of the Leſſor, ; for twenty 
Years, Cc. it had been goed. I Rep. 155. 1 
36. 

8. Tenant at Will is where Lands are let to 
hold at the Will of the Leſſor; here the Leſſor 
may put out the Leſſee when he pleaſeth: But 
if the Leſſee ſows the Land, and before the Corn 
is ripe the Leſſor puts bim out; yet the Leſſee 
Mall have the Corn. Lit. 63. 

If a Man enters into Land by Conſent of the 
Owner, he is Tenant at Will: So where a- Man 
is in Poſſeſſion, and has paid any Rent to the 
Landlord, tho* but a — s Rent, and altho' 
there was no Agreement between the Owner of 
the Land and the Tenant, this may be a good 
Tenancy at Will; for it ſhall be preſumed the 
Rent was received upon ſome private Contrad. 
Raym. 147. 2 Lill. Abr. 151, 

A Leaſe at Will ought regularly to be at the 
Will of both Parties; and the Leſſor and Leſſee, 
where the Eſtate is at Will, may determine the 
Will when they pleaſe: But if the Leſſor doth ir 
within a Quarter, he ſhall loſe that Quarter's 
Rent; and if the Leſſee doth it, he muſt pay a 


Quarter Rent; he ſhould determine his Will - 
the 
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the very Day of Payment of the Rent. If a Man 
makes a Leaſe at Will, and dies, the Leaſe is de- 
termined; and if the Tenant continues in Poſſeſ- 
ſion, he is Tenant at Sufferance. 1 Iuſt. 55, 57. 2 
Salk. 13. | 4 25h: 0 

Words ſpoken off from the Land by the Leſſor 
will not determine the Will, until the Leſſee hath 
Notice thereof: But an actual Entry in the Ab- 
ſence of the Leſſee will determine it. And the 
Leſſor may come = the Land, and forbid the 
Leſſee to hold any longer; or he may enter there- 
upon, in the Preſence of Witneſſes, and ſay, I do 
here enter and take Poſſeſſion of this my Land, &c. 
and ſo ouſt the Tenant at Will. 1 Iuſt. 56, 57. 

Tenant at Will is not bound to repair, as Te- 
nant for Years is; but if he commits voluntar 
Waſte, Action of Treſpaſs may be had againſt him: 
Though for permiſſive Waſte there is no Reme- 
dy. 1 Inſt. 57. 5 Rep. 13. 

Tenants for Term of Life, and Term of Years, 
vide more of under Title Leaſe. 

In this Place I ſhall take ſome Notice of Co 


hold and Cuſtomary Tenures, which I ſhall divide 
into, | | : F | 


1. Copyhold Eſtates held for Lives. 
2. Copyholds in Fee, and their Qualities. 
3. Copyholder's Widow's Eſtate, 


1. Tenant by — of Court-Roll, or Copy- 
hold Tenant, is ſuch who holds Lands or Tene- 
ments of his Lord, for Liſe, or in Fee, by Copy 
of Court-Roll, made by the Steward of the Lord's 
Court: And a CONE in former Times had 
but an Eſtate at Will, in Judgment of Law ; bat 
now by the Cuſtom of the Manor, theſe Eſtates 


are 


* 
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are diſcendible, and the Heirs of the Tenants ſhall 
inherit. Lit. Ten. 40. | 
This Tenure is called Baſe-Texure; becauſe 
held at the Will of the Lord: But the Eſtate of 
Copyholder is not meerly at the Lord's Will, but 
ad voluntatem Domini Secundum Conſuetudinem 
Manerii ; ſo that the Cuſtom of the Manor is 
eſſential to Copyhold Eſtates; for without a 
Cuſtom, or if Copyholders break their Cuſtom, / 
they are ſubject to the Will of the Lord; and as 
a Copybold Eſtate is created by Cuſtom, ſo tis 


guided by it. 4 Rep. 21. | | 
Copyhold Land cannot be made at this Day ; 
for the Pillars of a Copyhold Eſtate are, That it 
hath been demiſed Time out of Mind by Copy 
of Court-Roll ; and that the Tenements are Par- 
cel of or within the Manor, A Manor 4s loſt 
where there are no Cuſtomary Tenants or Copy- 
holders: And if a Copyhold comes into the Hands 
of the Lord, and he leaſes it for one Year, or 
Half a Year, or for any certain Time, it can ne- 
ver be granted by Copy after; and if a Copy- 
holder bargains and ſells his Copyhold to a Leſſee 
for Years, Cc. his Copyhold is extinguiſhed, , x 
Inſt. 58. 4 = 24 2 Danv. Abr. 176, 205. 
Theſe Copyhold Eſtates are moſt commonly 
for three Lives: And when any Copyholder for 
Life refuſeth to pay his Rent; or upon Sum- 
mons refuſes to come to Court and be ſworn of 
the Homage; or to make Freſentment ; if he com- 
mits voluntary Waſte, or cuts down Timber on 
his Copyhold Lands, except it be for Reparations, 
they are Forfeitures of his Copyhold: But a Copy- 
holder for Life committing Waſte ſhall not for- 
feit the Eſtate of him in Remainder ; And Action 


of the Caſe lies for him in Remainder againſt 
=| Copy- 
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Copyholder for Life that commits Waſte. A Co- 

yholder may. make a Leaſe for one Year of his 
ſtate, by the genera] Cuſtom, and no more, 
without incurring a Forfeiture ; but he may make 
ſuch Leaſe for a Year, and covenant with the 
Leſſee that after the End of that Year, he. ſhall 
have the ſame for another Year, and ſo duri 
the Space of ſeven Years, &c. Cro. Eliz. 880. 
Cro. Car. 7. 3 Lev. 128. Cro. Fac. 300. Mod. 
Ca. 468. 

The Grant of Copybold Eſtates regularly paſ- 
ſeth by Surrender and Admitrance : A Copy- 
holder cannot transfer his Intereſt to a Stranger, 
otherwiſe than by Surrender to the Lord, to the 
Uſe of him that is to have the Eſtate. By the 
common Cuſtom of Copy hold Eſtates, Copyhol- 
ders may ſurrender in Court, and need not al- 
ledge any particular Cuſtom for it: Though if 
they ſurrender out of Court, into the Hands of 
the Lord by Cuſtomary Tenants Cc. particular 
Cuſtom muſt be pleaded; Surrenders may be made 
by Attorney, but not Admittances. Copyholder 
for Life pleaded a Cuſtom, that every Copyholder 
for Life might in the Preſence of two other 
Copyholders appoint who ſhould have his Eſtate 
after his Death, without any Surrender to his 
Uſe; and that thoſe Copyholders might aſſeſs a 
Fine, &c. and ir was adjudg'd a good Cuſtom. 
And by the Cuſtom of ſome Manors, where 
Copyhold Lands are granted to two or more Per- 
ſons for their Lives ; the Perſon firſt named in 
the Copy may ſurrender all the Lands. 1 ut. 
58, 59. 9 Rep. 75. 1 Roll. Abr. 500. 4 Leon. 
238. 1 Nelſ. Abr. 497. 

A Cuſtom to compel a Lord to make a Grant, 
js againſt Law; tho it may be good to admit 3 

| Tenam. 
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Tenant. On Admittances, a Fine is paid to the 
Tord; and Fines may be due on every Change 
of the Lord or Tenant, and are either certain by 
Cuſtom, or uncertain; but muſt be reaſonable : 
In Cafe of Surrender, it is ſaid the Lord may 
make what Fine he pleaſes. A Heriot is due to 
the Lord of the beſt Beaſt, or other Thing, upon 
the Death of a Copyholder for Life, or in Fee ; 
and is diſtinguiſhed into Heriot-Cuſtom and He- 
riot- Service; for the firſt the Lord may ſeize any 
Beaſt of the Tenant any where, and for the laſt 
may diſtrain on the Land, &c. And a Lord may 
take a Diſtreſs of any Man's Beaſts which are 
upon the Lands, and retain them till the Heriot 
is fatiched. Moor 788. 4 Rep. 27» 28. Coke 
Copybhold. 24, 31. Plowd. 96. 

2. A Copyhold Eſtate in Fee is Copybold of 
Tnheritance, to hold to a Man and his Heirs. 
Where there is Tenant for ' Life, Remainder” in 
Fee of a Copyhold ; he in Remainder may fur- 
render his 4 * 50, The Admittance of Copy- 
holder for Life. is an Admittance of him in Re- 
mainder ; and the Remainder Man may, after 
the Death of Tenant for Life, ſurrender without 
Admittance. Cro. El. 504. 3 Leon. 329. 

In Admittance of Copyhold Tenants upon vo- 
Juntary Grant, the Lord is Proprietor ; but in 
Admitrance upon Surrender, or by Diſcent, he is 
only an Inſtrument of Conveyance : On a Sur- 
render, the Perſon making it, continues Tenant 
till the Admittance of the Surrendree ; but he 
cannot paſs away the Land, or ſubject it to any 
other Incumbrances than at the Time of the Sur- 
render : And till Admittance, which is the Gi- 
ving of Poſſeſſion, the Tenant hath not an E- 


Bate therein which he may ſurrender. But the 
Heir 
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Heir of a Copybolder may enter, and brin Tref- 
paſs, before Admitrance, he being, in by Diſcenc ; 
and may ſurrender before his Admittance, tho 
he is not a complete Tenant, to be ſworn of the 
Homage Jury, or maintain a Plaint in the Lord's 
Court, A Surrender out of Court is to be pre- 
ſented at the next Court; and if the Surrenderor 
or Surrenderee die before Preſentment, it is held 
a Preſentment afterwards makes it good: Tenants 
refuſing to preſent are compellable in the Lord's 
Court ; and the Lord not doing right may be 
be compelled to it in Chancery. 4 Rep. 21, 22. 
Compl. Cop. Sect. 39. Litt. Rep. 234. Cro, Eliz. 


GO... 

If the Heir of a Copybolder in Fee, being of 
Age, do, not come in and, be admitted, upon 
three ſolemn Proclamations, made at three ſeveral 
Courts, if the Death of his Anceſtor be preſented, 
—he-may forfeit his Eſtate :; But if an Infant come 
not in to be admitted, it is no Forfeiture ; ſo one 
beyond Sea, c. And by particular Cuſtom theſe 
Forfeitures may be mitigated, and the Copyholder 
only amerced. By a late Statute, no Infant, or 
Feme Covert, ſhall forfeit any Copyhold Landy 
for their Negle& to come to Court to be admit- 
ted, or Refuſal to pay any Fine; but on, their 
Defaults, the Lord or his Steward may name a, 
Guardian or Attorney, and ſo admit them; and 
enter on the Land and receive the Rents, Cc. 
till the uſual Fine is paid. 4 Rep. 27. Stat. 7. 


Geo, 1. c. 29. 1 ee 

Some Statutes extend to Copyhold Lands, and 
fome- not, the Statutes: of Fines Bar Copyhold 
Eſtates; and they are within the Statutes of Li- 
mitation ; and the Acts againſt Bankrupts ; But 
Copyholds are not within the Statute of Join- 

| 2 tures, 
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tures, or of Uſes, nor ſhall be extended in Execu- 
tion, c. A Copyhold cannot be entailed by 
Statute, but by Cuſtom it may; and as Copy holds 


may be entailed by Cuſtom, ſo by Cuſtom may 


the Tail be cut off by Surrender; which may be 
to the Uſe of a Man's Will, &c. A Phint may 
be made in the Court of the Manor, in Nature 
of a real Action; and a Recovery ſhall be had 
thereon againſt Tenant in Tail, which ſhall be 4 
Diſcontinuance to the Eſtate-Tail. Cro. Eliz. 
$79. 4 Rep. 22. 1 Inſt. 60. 1 Brownl. 121. Stat. 
18 Ed. 1. 27 & 32 H. 8. 13 El. &c. 
Copyholds deſcend according to the Rules and 
Maxims of the Common Law : But Copybold 
Inheritances have no collateral Qualities, which 
do not concern the Diſcent ; as to make them Aſ- 
ſets, to bind the Heir ; or whereof the Wife may 
be endowed, c. Tho' by particular Cuſtom, a 
Husband may be Tenant by the Curteſy, and the- 
Wife be Tenant in Dower, Cc. Cro. Eliz. 148, 


361. | 


3. The Copyholder's Widow's Eſtate is created 
by Cuſtom; and in ſome Manors every Man's 
Life ' hath a Widow's Eſtate annexed to it, and 
in others only thoſe Lives chat are Purchaſers. 

As this Tenure during Widowhood ariſes out 
of the Husband's Eſtate ; therefore his Admit- 
tance is the Admittance of her : And ſhe who 
hath a Widow's Eſtate by the Cuſtom of the 
Manor, on the Death of her Husband, is not o- 
bliged to pay a Fine to the Lord, &c. her Eſtate 
being only a Branch of the Husband's. Alſo 
when a Cuſtom is, that the Wife of every Copy- 
holder ſhall have her Free-Bench, after the 
Death of the Husband, the Law caſts the Eftate 
ypon the Wife, ſo that ſhe ſhalt have it before 

2 Ad- 


Of Eſtates, Anceſtoꝛs, Yeirs, &c. 287 
Admittance, & c. Hutt. 18. "Hob. 181. 2 Danv. 
Abr. 184- 

But where a Wife is intitled to her Free-Bench 
by Cuſtom, and a'Copyholder in Fee ſurren- 
ders to the Uſe of another, and then dies, it hath 
been adjudged that the Surrenderee ſhould have 
the Land, and not the Wife; ' becauſe the Wife's 
Title doth not commence til aſter the Death of 
her Husband; but the Surrenderee's Title begins 
by the Surrender, and the Admittance relates to 
that. 1 Juſt. 59. 1 Salk. 185. f 

A married Woman may receive a copy hold 
Eſtate by Surrender from her Husband, becauſe 
ſhe comes not in immediately by him; but by 
the Admittance of the Lord according to 'the Sur- 
render. A Feme Covert is to be ſecretly exami- 
ned by the Steward, on her ſurrendering her E- 
ſtate. 4 Rep. 29. 1 Inſt. 59. £ 

If any Copyholder, paying the Services due, 
be ejected by the Lord, he or ſhe ſhall have 
Treſpaſs againſt him. 4 Rep. 21. 


Form of 4 Grant of a Copyhold Eſtate. 
Manor of * 


5— 


T a Court Baron of J. P. 
1 © Efquire, Lord of the Ma- 
© nor aforeſaid, held for the ſaid Ma- 
© nor the Day of, &c. in the Eighth 
* Year of the Reign of the Lord 
* George the Second, by the Grace 
© of God, King of Great Britain, 
France and Ireland, Defender of 
© the Faith, c. and in the Year of 
© our Lord 1734. Before T. A. 
Gentleman, Steward there, it was 
In- 
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© Inrolled among other Things, as 
© follows : | 1 


c T this Court came A. B. and took of the 

Lord of the Manor aforeſaid, by the De- 
£ livery of the Steward aforeſaid, one Meſſuage 
or Tenement, and thirty Acres of Land, Mea- 
< dow and Paſture, with their Appurtenances, 


< within:the aforeſaid Manor, late in the Tenure 


« of C. D. deceaſed : To haue and 10 hold the 
c ſaid Tenement, and thirty Acres of Land, with 
c all and fingular the Appurtenances, unto the 
© aforeſaid A. B. and alſo to E. and V. his Sons, 
for the Term of their Lives, and the Life of 
< either of them longeſt living ſucceſſively, at 
© the Will of the Lord, according to the Cuſtom 
c of the Manor aforeſaid; By the Rent of Six 
© Shillings and Eight - pence by the Year, and ſor 
« a Heriot When jt happens, Twenty Shillings, 
and by all other Rents, Works, Suits, Cuſtoms 
and Services therefore. due, and of Right ac- 
cuſtomed ; and for ſuch Eſtate and Entry fo 
in the Premiſſes had, the aforeſaid A. B. gives 
to the Lord for a Fine Seventy-five Pounds be- 
fore-hand paid, and ſo he is admitted Tenant 
© thereof, and does his Fealty, but'the Fealties of 
©. the others are reſpited, until, &c. Dated by 
© Copy of the Rolls of the aforeſaid Court, the 
© Day and Year aboveſaid. 


a a a 3a 


| Exantined with the Rolls 
of the ſaid Court, 


By me T. M. Steward there. 


The 
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The Form & a Surrender and New Grant 
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of Copybold Lands. 


"A this Court came E. B. who claims to 
I © hold for the Term of his Life, and the 
Life of T. his Son, by Copy of Court-Roll of 
the Manor there, bearing Date, c. One 
Tenement called, & c. with the Appurtenances, 
within the Manor aforeſaid; and all and ſingu- 
lar the Premiſſes, and the whole Eſtate thereof, 
Right, Title, Intereſt, Poſſeſſion, Reverſion, 
Claim and Demand of him the ſaid E. B. and 
T. his Son, (the ſaid E. being, ſole Purchaſer 
of the Premiſſes) together with a Copy thereof 
made now to be cancelled, into the Hands of 
the Lord in the aforeſaid Court he hath ſurren- 
dered, that the ſaid Lord may do therewith 
according to his Will, from whence there ac- 
crues to the Lord a Heriot, which is included 
in the Fine here under-written ; whereupon to 
this ſame Court came the aforeſaid E. B. and 
T. his Son, and took of the, Lord in the ſaid 
Court, by the Delivery of the Steward, the 
aforeſaid Premiſſes, with the Appurtenances: 

o have and to hold the Tenement and Pre- 
miſſes aforeſaid, with all and ſingular the Ap- 
purtenances, to the aforeſaid E. B. and T. B. 
and alſo to M. B. Daughter of the ſaid E. B. 
for the Term of their Lives, and of the Life of 
the longeſt Liver of them ſucceſſively, at the 


Will of the Lord, according to the Cuſtom of | 


the Manor aforeſaid ; by the Rent therefore by 
the Year of 18 s. 9 d. and one Heriot, when 


it ſhall happen, and by all other Rents, Bur- 
1 dens, 


1 
| 
' 
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dens, Works, Suits, Cuſtoms and Services for- 
© merly due, and of Right accuſtomed ; and the 
© aforeſaid E. and T. to have ſuch Eſtate in, 
© and Entry on the Premiſſes, give to the Lord 
for à Eine 100 J. before-hand paid; and ſo 
© the aforeſaid E. is admitted Tenant thereof, 
and doth his Fealty to the Lord, but the Feal- 
© ties of the ſaid T. and M. are reſpited, until, &c. 


The ſeveral other Heads of this Chapter re- 
late particularly to, 


1. Anceſtors, and the Laws concerning them. 
2. Heirs to Perſons, dying ſeiſed of Lands. 
3. Executors appointed by Will. 
4. Adminiſtrators by Statute; 


1. Anceſtor ſignifies as much as a Predeceſſor, 
or one that has gone before in a Family: But the 
Law makes a Difference between what we com- 
monly call an Anceſtor and a Predeceſlor ; the 
one being applied to a natural Perſon and his 
Anceſtors, and the other to. a Body Politick and 
their Predeceſſots. 1 Inſt. -&.X 
A Prepoſſeſſor of an Eftate hath been called 
Anceſtor ; and there is Homage Anceftrel, and 
ſome Writs that are called Anceſtrel, &'c. Homage 
Aunceſtrel is where a Man and his Anceſtors 
have Time out of Mind held their Land of the 
Lord by Homage, 'or Service of Submiſſion ; and 
ſuch Lord is obliged to acquit the Tenant a- 
gainſt all other Lords above him, and if the 
Tenant is impleaded ſhall warrant the Land, 
Cc. But there muſt be a double Preſcription 
for it; ſo that the ſame Tenant and his An- 
ceſtors, whoſe Heir he is, is to hold the ſame 
Land of the ſame Lord and his Anceſtors, alſo 

| whoſe 
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Whoſe Heir the Lord is, Time out of Memory, 
&c. Terms dt Ley 392. Litt. St. 85. F. N. B. 
oc. on av land 8: bes 
The Writs Anceftrel are the Aſſiſe of More 
d Anteftor; and | Datrein Preſentment; whete a 
Man's Anceſtor dies ſeiſed of Lands, or preſented 
to a Church, Cc. to recover the ſgme from an 
Abator or 'Difſturber. . Reg. Orig. 223, 30. 

2. An Heir is one that ſucceeds by Diſcent, 
to Lands, Tenements and Hereditaments, being 
an Eftate of Inheritance: And a Perſon cannot 
be Heir till after the Death of the Anceſtor ; 
ſor in his Life-Time, he is only Heir apparent, 
or at Law. 1 Inſt. 8. 

The Word Heirs comprehends Heirs of Heirs 
In infinitum : If Lands are given to a Man and 
his Heirs, all his Heirs are ſo totally in him, that 
he may give his Lands ergy he will. But a 

41 


Baſtard ; an Alien, tho' born in lawful Wed- 
lock ; Perſons attainted of Treaſon, or Felony, 
whoſe Blood is . corrupted, may not be Heirs. 
An Ideot, or Lunatick, one excommunicated, 
an Outlaw in Debt, Treſpaſs, Perſon attainted 
in a Pramunire, Oc. may be Heir to a Man. 1 
Inft. 9. 21. 
An Anceſtor could not by the Common Law, 
convey away Lands by Will from his Heirs at 
Law, without Conſent of the Heir; but by the 
Star. 32 H. 8. of Wills, the Law is altercd- in 
that Point, The Heir being very much favoured 
at Law, dubious Words in a Will ought co be 
interpreted for his Benefit ; and not to diſinherit 
him: An Heir ſhal! enforce an Adminiſtrator to 
pay Debts with the perſonal Eſtate to preſerve 
the inheritance : He js nor bound in the Bond 
of his Anceſtor, unleſs expreſly bound; if a 
U 2 Bond 
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Bond a Man binds his Heirs, but: not himſelf, it 
is void. A Man ſhall never bind his Heir to 
warranty, where he himſelf was not bound + 


A Grant of an Annuity muſt be for a Man and his 


Heirs, to bind the Heir, tho". there be Aſſets; 
and if named, an Heir ſhall not be bound, ex- 
cept there he Aſſets, as Lands, &c. by Diſcent. 
2 Lill. Abr. 11. Noy 185. 2 Saund. 136. 1 
Inſt. 386, 144. Canc. Rep. 7, 280. 
Where Ceſtuy que Truſt dies, leaving a Truſt in 
Fee ſimple to deſcend to the Heir; this Truſt will 
be Aﬀets by Diſcent in the Heir's Hands, and be 
liable to the Obligation of his. Anceſtors: And 
'tis aid when Aſſets deſcend, a Scire facias for 
Debt lies againſt the Heir of an Heir, to the 
Tenth Degree. Heirs and Executors are both 
chargeable upon Specialties : But if the Heir is 
ſued for the Debt of his Anceſtor, and pays it ; 


he ſhall be reimburſed by the Executor of the 


Obligor, who hath perfonal Aſſets. 29 Car. 2, 3. 
Noy 56. Dyer 303. 1 Canc. Rep. 74. | 

An Heir may bring an Action againſt one that 
injures the Monument, Cc. of his Anceſtor, 
And the Coffin and Shroud of the deceaſed are 
the Executor's, or Adminiſtrator's ; but the dead 
Body belongs to no one: Tho' in all Caſes, where 
taken away, Actions and Proſecutions may be 
had. 2 Inſt. 202. See Action of Debt, &c. 

3. Executor is he to whom the Execution or 
Performance of a Man's Will is committed after 
his Death. All Perſons that are capable of ma- 
king a Will may be Executors; and ſo may 
ſome others, as an Infant may be Executor, but 
not act till 17 Years of Age; a Woman Covert 
may be appointed Executor; ſo may an Excom- 
municate, or Outlawed Perſon, Cc. But Popiſh 

Re- 
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Recuſants Cotrwict cantiot” be BExetutors. 4 Juſt. 
335. J Rep. 29. 6 Rep. 67. 1 Cro. 683. 

If a Man, who is neither Executor or Admini- 
ſtrator, acts as an Executor; as when he takes 
into his Hands the Goods of the deceaſed, and 
converts them to his own Uſe, or alters the 
Property by Sale, Cc. or if he deliver the Goods 
to Creditors, or- tees; receive any Debt due 
to the deceaſed, & c. he is Executor in his own 
Wrong, and ſhall be ſued as Executor: But every 
Taking of the deceaſed's Goods, is not an Agc- 
ceptance to make one chargeable; for if a Man 
take away his o.] n Goods in the Houſe of: the 
deceaſed; or uſe ſome of the Gbods i of the de- 


ceaſed in the neceſſary Occaſions of his Family; 


bury the deceaſed, and ſell his Goods for that 
Purpoſe, &c. theſe will not make a Man Execu- 


tor in his owt Wrong. 5 Rep31, 8 Repr. 


9 Rep: 39. Dyer 166. Ny Max. 10332092 
Executors legally appointed may accept or re- 
fuſe the Executorſhip: And if there are mady, 
and one proves the Will, and takes upon him 
the Executotſhip, i will do for. all; but the reſt 
may at any Time after jon with him, and inter- 
meddle with the Eſtate; but in Caſe they all 
refuſe, none of them ever after will be admitted: 
Here the Ordinary, or where an Executor dies 
before the Will is proved, grants Adminiſtration 
with the will annexed. In the Eye of the Law 
all, who take upon them the Executorſhip, are 
but as one Executor; and moſt Acts done by or 
to any one of them, are Acts done by or to all: 
Actions are to be brought by Executors, in the 
Name of all of them, altho' ſome refuſe the Exe- 
cutorſhip; tho' he or thoſe only that adminiſter 
| We 3; 535; ſhall 
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Jhall;be ſued, in Actions againſt them.) 9 Rep. 37. 
Pe *. 485. 1 Inſt. br 3. 1 Koll. Abr. Ar 23 
As a Executor hath his Power wholly by f the 
ul, he may take the Goods himſelf, or autho- 

vize ,zoother, to, ſeiſe them for him; or may re- 
1ca/2an Action Deht, or Duty, or do any Thing 
as dvecutor; beſore Probate of the Wül, ſo as 
he afcerwards proygs: it ; unleſs it be bringing af 
Actions, for Debts, Ge. to maintain Which, he 
muſt ſhe v the Teſtament proved. - His Office is 
ta bury the Leſtator in a decent Manner, ac- 
garding iochis Rank, and with Regard to the 
Eflate Jeft : He: is to make an Inventory of all 
the Goods and Chattels, of the e with 
their Value and alt Dobts due to the Teſtator; 

/ *then prove the Will in common Form \ before, the 
Ordinary by. bis own;:Oath, or by W jou elles if 
required ; and :beipg exhibited in the Regiſters 
Office of the Eccleſiaſtical Court, a Copy in 
Parobhmehtꝭ is delivered the Eracutor under the 
Ordinary 's Seal, which is the Prohate : And when 
3H this is done, an: Executor mult, pay all, Debts, 
beſore Legacles, in >the. Order following. Viz. 
"After the Funeral Charges, the King's Debt. is 
to be preferred; then Debts on Judgments, and 
: Statutes'; De — Bonds and other 
Serie; ts, Servants Wages, Debts ” 
'/Shop-books, - c. Ploud. 277. 1 Juſt; 292+ 
Rep. 28, 1. 1 Roll Abr. 917, 1926. Perk 


A Debrs. of equal Degree, the Executor 
may pay \ himſelf firſt: But if he pays the Debts 
in any other Order, he is anſwerable for the 
- Debts of a higber Degree, altho” it be out of his 
* own Eſtate. Thoſe in that are firſt ſued for, 


hall be firſt ors d where no Suit is _ 
7 * 


this mu 


% 
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the Executot may pay the whole Debt to any 
one Creditot in equal Degree, tho there be no 
Aſſets left to ſatisfy another any Part of his 
Debt. Where there are two Executors, and one 
dies, Debt is to be brought againſt the ſuviving 
Executor; not the Survivor, and the Executor 
of the decealed: But in Equity, the Teſtator's 
Goods are liable in whoſeſoever Hands they 
are. And by Statute, Executors of Executors ſhall 
anſwer for Goods, as the firſt Executor: Alſd 
they may bring Actions of Debt, Account, Or, 
and Executors ſhall have the like Writs, Actions 
and Proceſs, as the Teſtator might have had; 
and Treſpaſs and Damages for wrong done to 
him. Noy Max. 104 1 Leon, Ca. 304. Canc. 
20 > Star. 4 Ed. 3. — wg 13 E. 10 25 
3. 


After the Debts are paid by the Exeouter;ohe 


is to pay the Legacies; in Payment whereof he 
may prefer a rm ny to himſelf: Then he may 
pY what 'Legacies he pleaſes firſt; or pay each 
N a Part, in Proportion, if there be not 
enough to pay every one his whole Legacy; 
and he is not bound to Order, as in Caſe. of 
Debts due from the Teſtator, But if there be a 
Specifick 0 as of a Silver Tankard, Cc. 
ſt be delivered before any other Legacy; 

if there be Aſſets: And where there is enough 
to pay all the Legacies, they ſhall be paid; but 
when there is not Ai pay Debts, or more, 
the Legatees muſt loſe their Legacies. If an 
Fiecary” pays out the Aſſets in Legacies, and 
'afterwards Debts appear of which he had no 
Notice, which he is obige to pay; the Execu- 
tor by Bill may” force the Legatees to refund, 
U 4 Plowe, 
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Plowd. 545. Offec. Exec, 20% 2%½ 7 Vent. 3 58. 
Cane. Rep. 136. 
All the Goods and Chattels which belong'd to 
the Teſtator at the Lime of his Death, come to 
the Executor as Aſſets, and make him liable to 
the Debts and Legacies of the Creditotz and Le- 
gatees: Goods, Chattels, Debts, Cc. recoyered by 
the Executor, by Action after the Death of the 
Teſtator, ſhall be accounted Aſſets; not before 
recovered. If an Obligee makes his Obligor Ex- 
ecutor, this is a Releaſe in Law of the Debt: But 
it ſhall be Aſſets in his Hands; and where an Ex- 
ecutor hath a Bond, and releaſes the Debt, tho 
without | Conſideration, it will be Aſſets. On a 
Sci. fa. againſt an Executor, he cannot plead fully 
adminiſtred; but mult plead ſpecially, that no 
| Goods of the Teſlator arg come to his Hands: 
Special Bail is not required of Heirs, Executorg, 
Cc. in any Action brought for the Debt of the 
Teſtator; and Executors or Adminiſtrators ſhall 
pay no Colts. 6 Rep. 47. 1 Inſt. 374. 9K. 136. 
1 Lill. Abr. 568. 24 H. 8. c. 8. 
4. An Adminiſtrator is one who, hath the 
Goods of a Man dying Inteſtate, without making 
any Will, committed to his Charge by the Ordinary: 
Who muſt make an Inventory of the Goods of - 
the Deceaſed, in the Preſence of two, Creditors, 
the next of Kin, or two Neighbours, and deliver 
it upon Oath to the Ordinary. | 
The Ordinary of every Dioceſe is to appoint 

Adminiſtrators, 'to gather up and diſpoſe of the 
Goods of the Deceaſed; Account for them, &c. 
by the Stat. Weſtm. 2. 31 Ed. 3. And on grant- 
ing Adminiſtration, Bonds with Sureties are taken 
for faithful Diſchargs of Truſt, and rendring Ac- 


county, 
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counts. 22 & 23 Car. 2. Widows, and the neareſt 
of Kin, are to be appointed Adminiſtrators; ' and 
the Mother ſhall! have Adminiſtration of Goods of 
a Child, before a Brother or Siſter, &'c. The Huf- 
band ſhall be Adminiſtrator of the Wife's Goods, 
and the Wife of the Husband's; and if there be 
no Husband or Wife left on the Death of either, 
then is Adminiſtration . to Children, Sons 
or Daughters; if no Chililren alive, to Father or 
Mother; and if none ſuch, to Brother or Siſter; 
and then to next of Kin, as Uncle, Aunt, Couſin. 
21 H. 8. 4 Rep. 5 1. 1 Vent. 217. Raym. 93. 

A Perſon of the Half Blocd. is in equal Degree 
of Kindreg, to haye Letters of Adminiſtration, as 
one of the whole Blood: And Adminiſtrators are 
to diſtribute equally between whole Blood and 
half Blood. A Creditor, or other Perſon, may be 
made Adminiſtrator; and where Adminiſtration is 
neglected, the Ordinary may grant to a Stranger 
Letters to gather the Goods of the Inteſtate; or 
may take them into his own Hands, to pay the 
Deceaſed's Debts, in ſuch Order as an Executor 
or Adminiſtrator ought. to dp it. Where Admini- 
ration is granted, ir ſhall not be revoked without 
juſt Cauſe; though'if grauted where not grantable, 
may be repealed by Delegates: If an Adminiſtra- 
tor die, his Executors are not Adminiſtrators; 
but new Adminiſtration ſhall be had. 1 Lill. 40. 
2 Lev. 173. 8 Rep. 136. 1 Lev. 157, 186. 

The Eſtates of. Perſons dying Inteſtate are to 
be diftribyted by Adminiſtrators, one Third to 
the Wife, and the Reſidue equally amongſt the 
Children, and their Repreſentatives; if no Chil- 
dren, one Mojety of the Perſonal Eſtate is to go 
to the Wife, and the Reſt equally to the next 
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G of Kin: And if no Wife, but Children, it ſhal! 
| diſtributed among the Children; and if no 
Children nor Wiſe, to go to the next of Kin in 
cgqual Degree. But this is not to extend to E- 
Wh fates of Feme Coverts, Cc. And where Children 
die after their Father, without Wife or Child, 
the Mother, and every Brother and Siſter, and 
their Repreſentatives, ſhall have equal Shares ir 
their Eſtates. No Repreſentatives ſhall be allowec 
after Brother and Siſters Children; and Children 
advanced in the Inteſtate's Life-time, are excepted 


by the Statute 22 C 23 Car. 2. c. 10. 
Againſt an Adminiſtrator, and for him, Action 


will lie as for and againſt an Executor; and he 
ſhall be charged to the Value of Goods, and no 
further, unleſs he waſte the Goods of the Inte- 
ſtate. 1 Vent. 307. 18 


Ok the Laws relating to Marriage; 
Baſtardy, Jnfants, 3 Luna- 
ticks. 


Arriage fgnifies the lawful conjunction 
of Man and Woman in a conſtant So- 
ciety and Agreement of living together, 


till the Contract is diſſolved by Death or Breach 
of Faith, or ſome notorious Mis ebaviour,. de- 
ſtructive of the Ends for which it Was intended : 
And mutual Conſent between Parties tis ſaid 

| makes 
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makes the Marriage, before Conſummation. 1 ſhall A b FE I. 
ar Branches, a8, 55 % | is, N 

1. How Marriages are ſolemnize d. 

2. What Perſons may marry. | ua be | 

3. Contracts of Marriage. 7 


4.᷑. Rights of Husband and Wife. 
. Marriage Seiremeas and Jointures, 


wa: 7 Marriage, wa inſtituted in a State of Innos 
-ence, for Preſeryation thereof, and is one of the 
Rights of Human Nature; and as to the Solem- 
ization of Marriage, this is a Civil Right, regula- 
ted by the Laws and. Cuſtoms of the Kingdom or 
Country where we relide ; and every State at 
lows ſuch Privileges to the Parties as it deems ex- 
.pedient, and denies legal Advantages to thoſe who 
Tefuſe. to ſolemnize their Marriage in the Manner 
it requires: But they cannot diſſolve a Marriage 
celebrated in another Manner, Marriage being of 
Divine Inſtitution, to which only a full and free 

Conſent of the Mind is neceſſary. Moor 170. 
I bere is a Marriage in Right or in Poſſeſſion; 
and Marriage de facto, or in Reputation, as a- 
mong . Tc. which is allowed to be ſuffi- 
.cient to give Title to a Perſonal Eſtate: Tho'. in 
the Caſe of a Diſſenter, who was married to a 
Woman by a Miniſter of the Congregation, not in 
Orders; it was held, that when a Husband de- 
.mands a Right to him as Husband by the Eccleſi- 
_ aſtical Law, he ought to prove himſelf a Husband 
by that Law, to entitle him to it: Yet this Mar- 
riage was not a meer Nullity, becauſe by the Law 
of . the Contract is binding. i by 
Romiſh Prieſts, whole Orders ate acknow ge 
| N 
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by the Church of England, will have the Effect 
of a legal Marriage in ſome Inſtances; but Mar- 
riages ſhould be ſolemnized according to the Rites 
of the Church of England for the Parties to be 
intitled to the Privileges attending Marriage here; 
as Dower, Thirds, Cc. 1 Leon, 53. Wood's Inſt. 
59. I Salk, 119. #2 apts pn, 

To guard againſt private Marriages, it is or- 
dained, that Parſons, Vicars or Curates, marrying 
any Perſons, or employing other Miniſters to do 
the ſame, without publiſbing. the Banes of Matri- 
mony W to Law, or without a Licence for 
the Marriage firſt had and obtained, ſhall forfeit 
100 I. the Perſons ſo married 10 J. and Pariſh 
Clerks, &c. aſſiſting, knowing it to be fo, 5 . by 
the Statute 7 8 , 3. And before this Statute 
an Inſormation was exhibited againſt a Perſon for 
Combination, in procuring a clandeſtine Marriage 
in the Night, without Banes or Licence, between 
a Maid-Servant and a young Gentleman who was 
Heir to an Eſtate; and the Parſon being in Li- 
quor was fined 100 Marks, and ordered to be 
committed 'till paid: But it doth not appear that 
the Marriage could be made void. Cro. Car. 557. 

By the Ordinances of our Church, when Per- 
ſons are to be married, the Banes of Matrimony 

Mall be publiſhed in the Pariſh-Church where they 
dwell three ſeveral Sundays or Holidays, in the 
Time of Divine Service; and if at the Day a 
pointed for their Marriage, any Man' do alledge 
any Impediment, as Precontract, Conſanguinity, 
or Affinity, Parents not conſenting, where under 
Age, Cc. why they ſhould not be married, and 
become bound with ſufficient Sureties to prove 
his Allegation; then the Solemnization muſt be 
deferred, until ſuch Time as the Truth is: try'd ; 
| An 


Inkants, Ideots. 3or 
And no Miniſter ſhall celebrate Matrimony be- 
tween any Perſons without a Faculty or Licence, 
except the Banes have been firſt publiſhed as di- 
rected by the Book of Common Prayer, upon Pain 
of Suſpenſion for three Years; nor ſhall any Mini- 
ſter, under the like Pain, join any Perſons in Marri- - 
age who are ſo licenſed, at any unſeaſonable Times, 
or in a private Place, &c. Rubrick. Canon 62. 
And on granting of Licences for Marriage, A,. 
fidavit or Oath is to be firſt made before one of 
the Doctors of the Commons by the Man, that 
he and the Woman live at ſuch a Place, & c. and 
are willing to marry each other; that there is no 
Impediment of Precontract, Conſanguinity, &c. 
or any Suit depending touching any Contract of 
Marriage of either of the Parties with any other, 
Cc. And then a Bond is entered into, to the 
like Effect, as to there being no Impediment 
of Precontract, or any Suit depending, Cc. that 
neither of the Parties are of better Eſtate than 
ſuggeſted, and that the Marriage be openly ſolem- 
nized in the Church mentioned, in Canonical 
Hours, between eight and twelve in the Morn- 
ing; and if the Party is under Age, another 
Perſon is to join with him in the Bond, Cc. 
Licences to the contrary ſhall be void; and the 
Parties marrying are ſubject to Puniſhment as for 
clandeſtine Marriages. Can. 102. 

There are ſome Things diſus'd on granting 
Licences; as the Teſtification of Witneſſes of the 
Conſent of Parents; and celebrating the Mar- 
riage in the Pariſh-Church where one of the Par- 
ties dwelleth, Cc. and notwithſtanding the Ca- 
nons, Marriages of Perſons of Quality are fre- 
quently in their own Houſes, out of Canonical 
Hours, in the Evening; and often ſolemnized by 

I | others 
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others in other Churches, Cc. which Things are 


diſpenced with, in regard to the Subſtanee of the 
Marches, to make the ſame good without all 


the Ceremonies, 


1 


The Form of a Faculty or Licence for 
Marriage. 


| Dmund by Divine Permiſſion Lotd Biſhop 
| 'F © of London; To our well beloved in 


© Chriſt A. B. of, c. Bachelor, and C. D. of, &c. 
© Spinſter, ſendeth Greeting: Whereas you are, as is 
© alledged, determined to enter into the holy State 
© of Matrimony, and are very defirous of obtaining 
« your Marriage to be ſolemnized in the Face of the 
© Church, we are willing that ſuch your honeſt De- 
© fires may more ſpeedily have their deſired Effect, 
© and therefore that you may be able to procure 
© ſuch Marriage to be freely and lawfully folemnized 
jn the Pariſh-Church of, &c. by the Rector, Vi- 
© car or Curate thereof, at any Time of the Year, 
© without publiſhing of Banes, provided that by 
«© Reaſon of any Precontract, Confanguinity, Af 
© finity, or any other lawful Cauſe whatſoever, 
© there be no lawful Impediment in this Behalf, and 
© that there be not at this Time any Action, Suit, 
© Plaint, Quarrel or Demand moved or depending 

* before any Judge Eccleſiaſtical or Temporal, for 
or concerning any Marriage contracted by or 
with either of you, and that the ſaid Marriage 
© be openly ſolemnized in the Church above- 
mentioned between the Hours of Eight and 
© Twelve in the Forenoon, and without any Pre- 
© judice to the Miniſter of « the Place where the 
© ſaid Woman is a Pariſhioner; We do hereby 


© for good Cauſes give and grant our Licence or 
I Faculty 


- 
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t Faculty as well to you the Parties contracting, 
tas to the Rector, Vicar or Curate of the ſaid 
Church where the ſaid Marriage is intended to 
© be ſolemnized, to ſolemnize the ſame in Man- 
© ner and Form above ſpecified, according to the 
© Rites and Ceremonies preſcribed in the Book of 
Common Prayer, in that Behalf publiſhed by 
© Authority of Parliament: Provided always that if 
© hereafter any Fraud ſhall appear to have been 
© committed at the Time of granting this Licence, 
c either by falſe Suggeſtions or Concealment o 
© the Truth, then this Licence ſhall be void to 
© all, Intents and Purpoſes in Law, as if the ſame 
© had never been granted; and in that Caſe, we 
© do inhibit all Miniſters whatſoever, if any Thing 
© of the Premiſſes ſhall have come to their Know- 
© ledge, from Proceeding to the Celebration of 
© the ſaid Marriage, without firſt conſulting us 
© or our Vicar General. Given under the Seal 
© (which we uſe in this Behalf) the Day of, Cc. 
© in the Year of our Lord, @c. 


The uſual Fees and Charges of taking out this 
Licence, under the Biſhop's Seal, which is ſigned 
by the Regiſter, with the Affidavit and Bond, 
amount to about 17. 5s, and althp” but one Pa- 
riſh-Church is named, the Miniſters of almoſt all 
other Churches in the Dioceſe will Marry the Par- 
ties, by Virtue of the Licence. | 
2. As to what Perſons may marry; in former * 
Times Prieſts were reſtrained from Marriage, and 
their Iſſue accounted. Baſtards, &c.. but on the 
Reformation, Laws were made, declaring that the 
Marriage of Prieſts ſhould be lawful; tho' the 
Preambles to thoſe Statutes ſet forth, that it would 
be better for Prieſts to live chaſte, and ſeparate from 

the 
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the Company of Women, that they might the bet- 
ter attend their Religious Duty. Stat. 5 & 6 Ed. 6. 
All Perſons. who are of the Age of Conſent to 
marry, viz. the Man at Fourteen, and the Wo- 
man at Twelve, (not prohibited by the Leviti- 
cal Degrees, or otherwiſe by God's. Law,) may 
lawfully marry: But Marriages made within the 
Degrees are inceſtuous and unlawful. A Son of 
a Father by another Wife, and Daughter of a 
Mother by another Husband; Couſin Germans, 
c. may marry with each other: A Man may 
not marry his Brother's Wife, or Wife's Siſter ; 
an Uncle his Niece, an Aunt her Nephew, Cc. 
Though if one takes his Siſter to Wife, they are 
Baron and Feme, and the Iſſue are not Baſtards 
till a Divorce. A Siſter's Baſtard Daughter is 
faid to be within the Levitical Law of Afinity ; 
it being morally as unlawful to marry a Baſtard as 
one born in Wedlock: And if a Baſtard doth 
not fall under the Prohibition, a Mother may mar- 
ry her Baſtard Son: And there are Perſons with- 
in the Reaſon of the Prohibition of Marriage, 
tho not mentioned, and muſt be prohibited; 
as the Father from marrying his Daughter, the 
Grandſon from marrying the Grandmother, &c. 
1 Inſt. 24. Levit. c. 18, 20. 1 Roll. Abr. 340. 
5 Mod. 168. Waugh. 321. | | 
By the Statute 28 H. 8. c. 7. The Tempora! 
Courts are to determine what Marriages are with- 
in, or without the Levitical Degrees ; and pro- 
hibit the Spiritual Courts, if they impeach any 
Perſons for marrying without theſe Degrees : 
And it has been held, if it were not for that 
Statute, we ſhould be under no Obligation to ob- 
ſerve the Levitical Degrees. In Caſe of perpe- 


tual Impotency ; Fear or Impriſonment, ſo that 
there 


Inkants, Idests. ze; 


there can be no Conſent ; or where Perſons ard 


precontracted; a Man or Woman have a Wife or 


Husband living, Cc. here the Marriages are to 
be adjudged void, as prohibited by God's Law. 


And Loyalty or Lawfulneſs of Marriage is to be 


try'd by the Biſhop's Certificate; on Inquiſition 
taken before him, and Examination of Witneſſes, 


&c. But where the Right of Marriage is not in 
Queſtion, whether a Woman is married, or ſhe 
is the Wife of ſuch a one, is triable by Jury at 
Common Law. 2 Vent. 9. 1 Inſt, 235. 2 Inſti 
687. 7 Rep. 23. Dyer 303. 1 Lev. 41. 3 
Salk. 64. | | | 

If any Perſons are married before the Age of 
Conſent, they may at that Age diſagree and 
marry again, without any Divorce: But if they 
once give Conſent when at Age, they cannot 
afterwards diſagree ; and where they are married 
before, there needeth not a new Marriage, if they 
agree at that Age. A Man being of the OBE to 
Conſent, and the Woman not ; or the 
of Age, and the Man not; he or ſhe may diſa- 
gree to the Marriage at the other's coming of Age 


to conſent, as well as the other, for there is a 


mutual Power of Diſagreement : Where after 
Diſagreement of the Parties, at the Age of Con- 
ſent they agree to the Marriage, and live to 


ther as Man and Wife, the Marriage hath Con- 


tinuance, notwithſtanding the former Diſagree- 
ment; tho” if that had been before the Ordi- 
nary, they could not after agree again to make 
it good. 1 Inſt. 33. 2 Inſt. 182. 3 Inſt. 88. 
6 Rep. 22. 1 Danv. Abr. 699. 

A Woman cannot diſagree within her Age of 
twelve Years, till which the Marriage continues; 


and before, her Diſagreement is void: Though 


X if 
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if a Man marries a Woman under that Age, and 
afterward ſhe within her Age of Conſent diſa- 
grees to the Marriage, and at her Age of twelve 
Years marries another ; now the firſt Marriage 
is diſſolv'd, ſo that he may take another Wife : 
For altho* the Diſagreement within the Ape of 
Conſent was not ſufficient, yet her taking ano- 
ther Husband at that Age, and cohabiting with 
him, affirms the ſame, by which the firſt Marri- 
age will be avoided. - 1 Danv., 699. Moor 575, 
— | 

l . Contracts of Marriage, where either Party 
is not ſeven Years of Age, are abſolutely void: 
But Marriages of Princes made by the State in 
their Behalf, at any Age, are held good; tho 
many of theſe Contracts have been broke through 
by thoſe great Perſons. 

Where there is a mutual Contract of Marriage 
in Words of preſent Time, and it can be proved, 
the Eccleſiaſtical Courts will compel the Parties 
to ſolemnize their Marriage; altho* either or 
both of them are married elſewhere, and Chil- 
dren have been the Fruits of it: But if the Con- 
tract is made in Words of future Time, and this 
is not carried into Execution by Conſummation, 
Cc. and the Parties marry others, ſuch Marri- 
age is good. For a Contract of Marriage in the 
preſent Time, when it is ſaid 7 marry Du; or 
Joa and I are Man and Wife, &c. is not realeaſ- 
able; tho* the Marriage Contract of future Time, 
where tis ſaid, I wil/ marry Du, or I promiſe to 
marry You, Cc. may be releaſed. Read. Stat. 
4. Vol. 192. 

If a Man promiſe a Woman to marry her by 
Promiſe de Præſenti, as I do take Thee to my Wife, 
or the Wiſe make the like Promiſe to the —_— ; 

| uch 


7 
\ 
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ſuch Promiſe cannot be diſſolved, but they are 


reputed Husband and Wiſe in Reſpect of the Sub- 
ftance and indifſoluble Knot of Matrimony : And 


therefore, if either of them ſhould marry with 


any other Perſon, conſummating the ſame by 
Carnal Copulation and Procreation of Children ; 
this Matrimony is to be diſſolved as Unlawfal ; 
the Parties marrying are to be puniſhed as Adul- 
terers, and their Children in Danger of Baſtardy. 
Swinb. 9, 10. | 28 75 

Upon a Promiſe of future Marriage, if the Par- 
ties aſterwards lie together, it has been adjudged 
the Contract paſſes thereby into a real Marriage 
in Conſtruction of Law: And by Holt Ch. Juſt. 
If a Contract be in Words of future Time, as 
IT will take Thee, &c. and the Man does take her 
accordingly, and cohabit with her, tis a Marriage, 
and the Spiritual Court cannot puniſh them for 
Fornication. A Man contracts to marry with 4. 
and after marries B. whereupon A. ſues him in 
the Spiritual Court, and Sentence is given -that 
he fhall eſpouſe 4. and live with her, which he 
doth, and they have Iſſue; ſuch Iſſue ſhall in- 
herit, tho' there was no Divorce from the Mar- 


riage of B. Swinb. 2 Salk. 477. 1 Danv. Abr, 


700. 3 
When the Words of a Contract of Marriage 


are, I will take Thee from henceforth, &c. They 


are as much as, I do take Thee, and an abſolute 


Marriage: And if it is demanded of a Man, 
whether he will take the Woman to his Wife, 
and he anſwers, I will; or it is demanded of the 
Woman, if ſhe will take the Man to her Huſ- 
band, and ſhe ſays I will; by this Marriage, and 
not A only, is contracted. And it is not 
neceſſary, that both Parties uſe the ſame 2 

K 2 or 


_ 
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ſor if one ſay Iwill marry Thee, and the other 
anſwers; Lam content, & c. hereby Spouſals de 
futuro are contracted: Alſo where a; Man ſays 
to a Woman, IL promiſe to marry Thee, and if 
Thou art contented. to have me, Kiſs me, or give 
me thy Hand; if the Woman do Kiſs, or give 
her Hand, by this Spouſals will be ee be- 
tween them, ; Swinb, 210. 
If @ Father or Mother promiſe. Marriage for 
their Baie her Silence, ſhe being preſent 
and hearing the ſame, hath been held a Conſent 
to the Contract: And. where the Promiſe of the 
Man is proved, but no actual Promiſe on the 
Woman's Side; if ſhe carry herſelf as one con- 
ſenting and approving. the Promiſe of the Man, 
it is Evidence that the Woman likewiſe pro- 
miſed. In Caſe a Ring be folemnly. delivered by 
a Man, and put on the Woman's fourth Finger; 
if ſhe. accepts and wears the Ring, without any 
Words, they are preſumed to have mutually. con- 
ſented. to Marriage; here as his Conſent appears, 
ſo her's is implied. Swinb. 69, 210. 3 Salk. 16. 
In Marriage Contracts, it is not. abſolutely: re- 
quired, that the Parties do it at the ſame Inſtant, 
by. anſwering one another; but if there be ſome 
Diſtance of Time betwixt the Promiſe of the 
Man and the Woman, the Contract may be 
good, if che Party firſt promiſing continues in 
the ſame Mind until the other Party hath Prot: 
ſed: But where the Parties are under, Age to 
conſent, it is not Matrimony, but Spouſals, if 
it be either; and when the Words of Contract 
are only Conditional on one. Side, and on the 
other abſolute; or if ſpoken in Jeſt, Werne are 
not e Obligatory, Swinb. 


A Con- 
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A Contract of Marriage may be made by Ab- 
ſent Parties; by their Proctors, by Meſſengers, or 
Letters; when by Proxy, it is by ſpecial Power 
of Attorney, to contract Mattimony or Spoufals 
for the Party in his Name, with ſuch a Woman, 
c. And in this Caſe,” the Proctor ſays, Thar 
ſuch a Man doth Contratt Matrimony with Theez 
by me bis Proflor, &c. To which the Woman 
anſwers,” Ido tale him to my Husbind; by "Fhee 
being his Priflor ; and both Parties are to cbn- 
tinue of the ſame Mind till che. Contract is fi- 
niſhed, ſote before that the Proctor may be re- 
voked, and then the Cuntract will be void. 
ID. ved lat 3% ona bn: mans nagweed 
Premiſe er Contract of Marriage by Meſſenget 
or Letter is good; unleſs itiappear the Part 7 dN 
fents, bef6rethe other conferits thereto, * here 
the mutual Conſent of the other Party! ouglit te 
be ſent immediately, or ſhojely After, or it wil 
not be valid. And if any having contracted 
Spouſals, afterwards refuſe to be married, he“ or 
ſhe ſo refuſing are liable to be Excommunicated%; 
and committed te Priſon until they ſubmit to th 
Monition of the Ordinary, uud agree to the Celes 
bration of the Marriage. Treat. Laus 411 ; 
Ona Prdmiſe of Marriage, Damages may be 
tecovered at Law, f either Party refuſes to mit? 
ry ; but the Promiſe muſt be motüal on bbtfæ 
Sides to ground the Action: And by Statuſte 
29 Car. 2. no Action ſhall be brought on anyA= 
greement ia Conſideration of Marriage, except ie 
be put in Wiiting, and -figned by the Party:to 
be charged, Gt. Contracts and Bonds for Mo- 
ney to procure i between others, have 
been held void in Chancery. 1 Salk? 24. 3 
e et boy ee aig e Dy 


X 3 4. By 


* } 


310 Ok Marriage, Baſtardy, 


4. By Marriage with a Woman, the Husband 
is  intitled to all her Eſtate Real and Perſonal ; 
and,the Effects of Marriage are, that the Husband 
and Wife are accounted one Perſon, and he hath 
Power over her Perſon as well as Eſtate, Oc. Where 
there is no Settlement to the contrary, by the 
N qe a Man gaineth a Freehold, . &c. in his 
Wife's Right, if he have Fee: He alſo gains a 
Chattel Real, as a Term of Years, Cc. All 
Chattels Perſonal, in Poſſeſſion. of the Wife in 
her own Right, are the Husband's. The Huſ- 
band ſhall be Tenant by the Curteſy of the 
Wife's Land after her Death, where Iſſue is born 
between them: And the Wife ſhall have Dower 
in ber Husband's Lands, after the Death of her 
Husband, &c, And if ſhe ſurvives bim, - ſhall 
have her. Term for Years, or other Chattels Real 
again, if the Husband hath not altered the Pro- 
3 1 Inſt, 354.46; Du Sing. 6 7. Lit. 
35739. 15 

2 8 Hosband * Wiſe, before 
Marriage, are commonly extinguiſhed by the 
Marriage: A Man cannot grant Lands, Cc. to 
his Wife, nor Covenant with ber; but he may 
Covenant with others for her Uſe, &c. and may 
deviſe to her by Will. The Wife is ſo much un- 
der tbe Power of the Husbang, as to be diſabled 
to Contract without his Conſent; and tho' ſhe 
may uſe his Goods, yet ſhe may not: diſpoſe of, 
or pawn them: In Striftneſs a Wife cannot bind 

her Husband by Contract for | Neceſſaries, with- 
out his att + but generally if ſhe buy Goods 
for herſelf, as Apparel, Cc. or for her Family, 
the Contracts are allowed; and the Husband is 
bound to maintain his Wife in Neceflaries, ac- 
cording to his Degree and Eſtate: Though _ 
: e 
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he makes the Wife Allowance for Clothes, &c. 


1 Inſt. 112, 187. 2 Rep. 713. 1 Roll. 
Abr. 350. 1 Mod. 129. mY 

As a Man is not bound by his Wife's Contract, 
without Notice and Aſſent; fo *tis ſaid he is not 
bound by the Wife's Receipt. If a Woman'mar- 
ried enters into Bond for Money, as a Feme Sole; 
and ſhe is ſued as ſuch, ſhe may plead Non eit 
Fafum, and the Coverture will avoid her Bond. 
Where a Woman Sole indebted takes Husband, it 
is then the Debt of Husband and Wife, and both 
muſt be ſued; tho' after the Wife's Death, the 
Husband is not liable, except there be a Judg- 
ment againſt both during the Coverture : A Huſ- 
band is bound for the Appearance of his Wife, 
where a Writ is ſerv'd on her; he only ſhall be 
impriſoned for want of Bail, to Action brought 
for Debt of the Wife, for he muſt find Bail for 
her and himſelf : But if Action is brought againft 
a ſingle Woman, who pending the Action mar- 
ries, the Plaintiff may proceed to Judgment and 
Execution againſt her. Noy Max. 225 1 Leon. 
320. Cro. Car. 376. 1 Lev. 216, Trin. 12. . 

1 | 
ö A Wife may not bring any Action for Wrong 
to her, without the Husband; and when they 
join in an Action, Damage is to be laid only to 
the Husband. But by the Cuſtom of London, a 
Feme Covert trading in the City as a ſole Mer- 
chant, may ſue and be ſued as a Feme Sole: A 
Wiſe in other Places cannot be ſued without the 
Hus band. For Treſpaſs and ſcandalous Words, 
c. of or againſt the Wife, Husband and Wife 
are to ſue and be ſued; and Execution awarded 
againſt him; tho' for her own Offence, a Wife 
X 4 may 


which is conſtantly paid, he ſhall not be char- 
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may be indicted, without her Husband, and be 
fined, &c. and in Court Chriſtian ſhe may ſue 
and be ſued, without the joyning of her Huſ- 
band. 1 Inſt. 182. 3 Cro. 69. 11 Rep. 62. 9 
Rep. 72. 2 Koll. Abr. 298. | 

lu all Caſes where the Wife ſhall not have the 
Thing recovered, and for a Promiſe or perſonal 
Duty to the Wife, the Husband only may bring 
the Action; and a Husband is intitled to the 
Fruits of his Wife's Labour, far which he may 
bring a Quantum Meruit. If a Perſon take any 
Thing from the Wife, the Husband is to bring 
the Action for it, who has the Property : Where 
an Injury is done to the Wife alone, Action can- 
not be maintained by the Husband without her; 
but for a Loſs and Injury to the Husband, in 
depriving him of the Converſation and Service of 
his Wife, he alone may bring an Action; and 
theſe Actions are laid for Aſſault and detaining 
the Wife, Per quod Conſortium amiſit, &c. 1 Roll, 
Rep. 160, 1 Salk. 114. 2 Cre. 538. 5 

If a Husband ſufters Baniſhment for any Crime, 
it is in Law a civil Death; and the Wife of ſuch 
a Perſon may bring Actions, or be impleaded du- 
ring the natural Life of the Husband, which ſhe 
may not do in any other Caſe. The Wife can- 
not be a Witneſs againſt her Husband, nor be 
againſt her; except in Caſes of High Treaſon : 
But if a Man threaten to beat or kill his Wife, 
ſhe may make him find Surety of the Peace, &c, 
x Ius. 133. F. N. B. 80. 

A Husband is not to Alien the Wife's Lands, 
but by Fine wherein ſhe joins; if he doth, ſhe 
may recover them by the Writ Cui in vita after 
his Death : If the Husband and Wife acknowledge 
3 Deed to be inrolled, or a Statute, Cc. this will 
not 
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not be binding to the Wife; becauſe ſhe is not 
examined by Writ, to bar her, as on levying a 
Fine. The Husband may make Leaſes of his 
Wife's Land for 21 Years, or three Lives, &c. 
provided ſhe be a Party, and the Rent is reſerved 
to Husband and Wife, and her Heirs, 1 Inſt. Stat. 
32 H. 8. c. 28. | | 

5. Marriage Settlements are uſually made bf 
the Eſtate: of the Husband, &c. To the Huſ- 
band for Life, and after his Death to the Wife 
for Life, and to their Iſſue in Remainder, with 
Limitations to Truſtees to ſuppore contingent 
Uſes, and Leaſes for Terms of Years, to raiſe 
Daughters Portions, Cc. and they are made ſeve- 
ral Ways, as by Leaſe and Releaſe, Fine and 
Recovery, &c. Theſe Settlements the Law is 
ever careful to preſerve, eſpecially that Part of 
them which relates to the Wife; of which ſhe 
may not be deveſted, but by her own Fine. 1 
Vol. Accomp. Conv. 143. 

If a Woman about to marry a Man, to prevent 
his diſpoſing of her Lands, convey the ſame to 
Friends in Truft, and the Truſtees with the Huſ- 
band after Marriage make Sale thereof; in this 
Caſe, the Court of Chancery will decree the 
Purchaſer to reconvey the Lands to the Wife. And 
where a Man and a Woman intending to marry 
enter into Articles of Marriage, by which the 
intended Husband agrees to ſettle ſuch Lands up- 
on her, &c. and thereupon ſhe marries him; if 
he die before any Settlement made; in Purſuance 
of thofe Articles of Agreement, in Equity the 
Widow ſhall have the Articles executed, and hold 
the Lands during her Life, &c. Tothil 43. 2 
Vent. 242. | | 


There 
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There are Settlements of perſonal Eſtates, in 
Truſtees on Marriage, and of Money in Funds, 
c. as well as Settlement of Lands And if a 
Man before Marriage gives Bond and Judgment 
to leave the Wife worth 1000 J. at his Death, 
if ſhe ſhall ſurvive bim, in Conſideration of a 
Marriage Portion ; this ſhall be made good out 
of the Husband's Eſtate, and be ſatisfied before 
any Debt; ſo if a Perſon Covenant, that if the 
intended Wife ſhall marry him, and ſhall happen 
to ſurvive, he will leave her worth 500 J. after 
his Death Action may be brought againſt his 
Adminiſtrator for the Money ; for here the Debt 
ariſes by the Death of the Husband. Palm. 99. 
2 Sid. 58. 

A Jointure is a particular Settlement of Lands 
made by a Man to a Woman, in Conſideration 
of Marriage; which muſt be to take Effect for 
the Life of the Wife, in Poſſeſſion or Profit, pre- 
ſently after the Husband's Death, and be made 
to herſelf, and none other for her; it muſt be 
expreſſed to be in full of her Dower, and in 
Satisfaction thereof; and it may be made before, 
or after Marriage : But if it be made after the Mar- 
riage, the Wife may wave it, and claim her Dower. 
And all other Settlements, in lieu of Jointure, are 
ointures at Common Law, and no Bars to Dower. 
1 Iuſt. 36. 4 Rep. 1. Stat. 27 H. 8. c. 10. | 

Of Things whereof a Wife ſhall be endowed, 
ſhe may have Jointure : And if Lands, &c. are 
ſettled upon: her before Marriage, in Part of her 
Jointure, and after Marriage other Lands in full; 
ſhe may take her firſt Jointure Lands and Dower 
together, ſhe not having ber full Jointure till 
aſter Marriage. Though where a TJointure is 


made of Lands according to the Statute, before 
| Cover- 
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Coverture; and after the Husband and Wife 
alien them by Fine, ſhe ſhall not have Dower 
in any other Lands of her Husband ; but tis 
otherwiſe when the Jointure is made after Mar- 
riage. 1 Inſt. 46. 3 Rep. 3. 1 Inſt. 36. 

An Eſtate in Fee conveyed to a Woman for 
her Jointure, and in Satisſaction of Dower, is a 
Jointure within the Statute 27 H. 8. An Eſtate 
for Life, upon Condition, may bar the Wife, if 
ſhe accepts it; and ſo if an Eſtate be made du- 
rante viduitate, And after th#® Death of the 
Husband, the Wife may enter into her Jointure, 
and is not driven to a Real Action, as ſhe is 
to recover Dower: Nor ſhall her Jointure be 
forfeited by the Treaſon of her Husband ;, as 
in Caſe of Dower. 4 Rep. 3. 1 Inſt. 36, 37. 

If a Woman conceals her Jointure, and brings 
Dower ; ſhe is barred of her Jointure: But if 
ſhe be evicted of Part of her Jointure, ſhe ſhall 
have Dower pro tanto, Married Women com- 
mitting Crimes may incur Forfeiture of their 
Jointures ; and being Convict of Recuſancy, for- 
feit two Parts in» three of their Jointures and 
Dower. 1 Inſt. 31, Stat. 3 Face 1. c. 4. 


The Form of a common Marriage Settle- 
ment of an Eſtate in Lands, 


6 N S Indenture tripartite made the Day 
.. 4 of, Cc. in the Year, Cc. Between A. B. 
* of the firſt Part, C. D. E. F. and G. H. of the 
* ſecond Part, and 7 D. Daughter of the ſaid 
C. D. of the third Part, Mitneſſeth, that the 
© ſaid A. B. for and in Conſideration of a Mar- 
© riage intended (by God's Permiſſion) ſhortly to 
© be 
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« 'be had and ſolemnized between the ſaid A. B. 
and the ſaid J. D. and of the Sum of 3000 J. 
* to be had and received by the ſaid A. B. as a 
Marriage Portion with the ſaid J. and that a 
competent Jointure may be had, made and pro- 
£ vided for the ſaid J. D. (in caſe the ſaid Mar- 
< riage ſhall take Effect) and for the Settling and 
« Aſſuring of the Meſſuages, Lands, Tenements 
c and Hereditaments herein after mentioned, to 
and upon the ſeveral] Uſes, Intents and Pur- 
« poſes herein after limited and declared, purſu- 
ant to the Agreement made upon the Contract 
< of the ſaid intended Marriage ; he the faid A. B. 
© hath granted, bargained and fold, releaſed and 
confirmed, and by theſe Preſents doth grant, 
© bargain and fel), releaſe and confirm unto the 
© ſaid C. D. E. F. and G. H. (in their actual Poſ- 
ſeſſion now being by Virtue. of, a Bargain and 
Sale to them thereof made for one whole Year, 
<*&c.) and to their Heirs and Aſſigns. for ever, 
< All that Meſſuage or Tenement, called, Cc. 
c and all other the Meſſuages, Lands, Tenements 
and Hereditamfvts of the ſaid 4. B. ſituate, 
lying and being in, Cc. in the County of 5. 
« and all Houſes, Buildings, Gardens, Orchards, 
Lands, Tenements, Meadows, Paſtures, Feedings, 
« Ways, Waters, Water-courſes, Cc. and alſo the 
< Reverſion and Reverſions, Remainder ànd Re- 
* mainders, Cc. and all the Eſtate, Right, Title, 
© &c. of him rhe ſaid A. B. of, in ant! to the 
© fame Premitles, and of, in and to every Part and 
< parcel thereof, with the Appurtenances: 70 
© have and to hold all and ſingular the faid Meſ- 
* ſuages, Lands, Tenements, and Hereditaments 
above: mentioned, and every part and Parcel 
© thereof, with the Appurtenances,” unto 3 
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aid C. D. E. F. and G. H their Heirs and AC. 
ſigns, to and for the ſeveral Uſes, Intents, Truſts, 


and Purpoſes herein after mentioned, limited, 


expreſſed and declared, (that is to ſay) to the 
Ule and Behoof of the (aid A. B. and his Heirs, 
until the Marriage between him and the. ſaid 


J D. his intended Wife ſhall be had and ſo- 
em 


nized; and from and after the Solemnization. 
thereof, to the Ule and Behgof of the laid 
A. B. and his Aſſigns, for and during the Term 
of his natural Life, without Impeachment of 
Waſte; and from and. after the Determination 
of that Eftate, by Forfeiture or otherwiſe, to 
the Uſe and Behoof of the ſaid C. D. E. F. and 
G. H. and their Heirs, for and during the natu- 


© ral Life of the faid A. B. in Truſt to ,prelerve 


and ſupport the contingent Remainders herein 
after limited, from being defeated and deſtroyed, 
and for that Purpoſe to make Entries, and bring, 
Actions, as the Cale ſhall require; yet neverthe- 
leſs in Truſt to permit and ſuffer the ſaid A. B. 
and his Aſſigns, to receive and take the Rents, 
Iſſues and Profits thereof, to his and their own. 
proper Uſe and Benefit during his natural Life, 
and from and after the Deceaſe of the ſaid 
A. B. to the Uſe and Behoof of the aid J. D. 
. Wife. of the ſaid 4. B.) and her Aſ- 
igns, for and during, the Term of her natural 
Life, for her Jointure, and in full Satisfaction 
and Bar of her Dower or Thirds, which ſhe 
may claim to have in any Lands, Tenements or 
Hereditaments, whereof or wherein he the ſaid. 
A. B. ſhall at any Time during bis Life be ſeiſed 
of any Eſtate of Inheritance; and from and af- 
ter the Deceaſe of the Survivor of them, 00 
ſaid A. B. and J. his intended Wife, to tha 

* Ule 
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© Uſe and Behoof of the Heirs Males of the Body 
© of the ſaid A. B. on the Body of the ſaid J. D. 
© lawfully to be begotten; (or to the Uſe and Be- 
© hoof of the firſt Son of the Body of the faid A. B. 
© on the Body of the ſaid J. D. lawfully begotten, 
c and the Heirs Males of the Body of ſuch firſt 
Son lawfully iſſuing; and for Want of ſuch II- 
© ſue, then to the Uſe and Behoof of the ſecond 
© Son of the Body of the ſaid A. B. on the Body 
© of the ſaid J. D. lawfully to be begotten, and 
© the Heirs Male of the Body of ſuch ſecond Son 
© lawfully iſſuing; and for Default of ſuch Iſſue, 
© then to the Uſe and Behoof of the third Son of 
© the Body of the ſaid A. B. on the Body of the 
« ſaid J. D. lawfully to be begotten, and the 
< Heirs Male of the Body of ſuch third Son law- 
« fully iſſuing; and for Want of ſuch Iſſue, then 
© to the Uſe and Behoof of the fourth, fifth, 
« ſixth, ſeventh, eighth, ninth, and tenth, and 
© all and every other the Son and Sons of him 
© the ſaid 4. B. begotten on the Body of the 
© ſaid J. D. ſeverally and ſucceſſively one after 
another, as they ſhall be in Seniority of Age 
© and Priority of Birth, viz. the elder of ſuch 
© Son and Sons, and the Heirs Male of his Body, 
© always to be preferred and take before the 
© younger, and the Heirs of his Body ;) and for 
© Default of ſuch Iſſue, to the Uſe and Behoof 
© of the ſaid C. D. H. F. and G. H. their Ex- 
* ecutors, Adminiſtrators and Aſſigns, for and du- 
ring the Term of 500 Years thence next ſol- 
© lowing, and fully to be compleat and ended, 
© upon the Truſts and to and for the Ends, In- 
© tents and Purpoſes herein after declared, of and 
concerning the ſame Term; and from and after 


© the Expiration, or other ſooner Determination 
6. © of 
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© of that Term, to the Uſe and Behoof of the 
© ſaid 4. B. his Heirs and Aſſigns for ever. Pro- 
* vided always, and it is hereby declared and a- 
* greed, by and between the ſaid Parties to theſe 
© Preſents, that the ſaid Term of 500 Years, ſo 
© limited to them the ſaid C. D. E. F. and G. H. 
© their Executors, Adminiſtrators and Aſſigns, as 
© aforeſaid, is upon this Condition; That if the 
© ſaid A. B. ſhall happen to die without Iſſue 
© Male by him begotten on the Body of the 
* ſaid J. or ſhall leave Iſſue Male, and ſuch Iſſue 
© {hall happen to die before he ſhall attain the 
Age of twenty-one Years, without Iſſue Male; 
© and that in either of the ſaid Caſes there ſhall 
© happen to be one or more Daughter or Daugh- 
© ters of their Bodies begotten, that then and 
© in ſuch Caſe, if the Heirs or Aſſigns of the ſaid 
© A. B. do and ſhall well and truly pay or cauſe 
to be paid to ſuch Daughter or Daughters re- 
* ſpe&ively, at her and their reſpective Ages of 
* twenty-one Years or Days of Marriage, the 
© ſeveral Portions following, (that is to ſay) if it 
© ſhall happen there ſhall be but one ſuch Daugh- 
© ter, then the Sum of 2500 J. for the Portion of 
© ſuch Daughter, to be paid to her at the Age 
© of twenty-one Years or Day of Marriage, 
« which ſhall firſt happen, with Intereſt in the 
© mean Time, after the Rate of 5 J. per Cent. per 
© Annum; and if it ſhall happen, that there ſhall 
© be two or more ſuch Daughters, then the Sum 
© of 3000 J. Ofc. for the Portions of ſuch two or 
© more Daughters, to be equally divided between 
© them, Share and Share alike, and to be paid 
© to them reſpectively at their reſpective Ages of 
© twenty-one Years or Days of Marriage, which 
* ſhall firſt happen, with Intereſt therefore in the 

mean 
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mean Time, &. And if any ſuch Daughter of 
Daughters ſhall happen to die unmarried, before 
her or their Portion or Portions ſhall become pay- 
able, as aforeſaid, then the Portion or Portions of 
her or them ſo dying ſhall go and be paid to the 
Survivors and Survivor of them, equally to be di- 
vided amongſt them, Share and Share alike, (to 
be paid at the ſame Time as the original Por- 
tions ſhou'd or ought to be become payable as 
aforeſaid, in caſe they had been living) ſo as no 
one ſuch Daughter ſhall have for her Portion, 
by Survivorſhip or otherwiſe, by Virtue of the 
ſaid Term of 500 Years, above the Sum of 
2500 J. And in caſe there ſhall be no ſuch 
Daughter, who ſhall live to be married, or at- 
tain the Age of twenty-one Years, that then 
and in either of the ſaid Caſes ſo happening, 
the ſaid Term ſhall ceaſe, determine and be 
void, any Thing herein contained to the con- 


trary notwithſtanding. Provided alſo, and it is 


hereby further declared and agreed, that it ſhall 
and may be lawful to and for him the ſaid A. B. 
during his Life, and after his Death for the 
ſaid J. his intended Wife, during her Life, in 
caſe the ſaid intended Marriage ſhall take Ef- 
fect, by any Writing or Writings, under his or 
her Hand and Seal reſpectively, atteſted by two 


or more credible Witneſſes, to make any Leafe 


or Leaſes, Demiſe or Grant, of all or any Part 
or Parts of the ſaid Meſſuages and Lands, to 
any Perſon or Perſons whatſoever, for the Term 
of ewenty-one Years, or for any Term or Num- 
ber of Years, not exceeding twenty-one Years ; 
ſo as ſuch Leaſes, Demiſes or Grants for Years, 


© be made to commence and take Effect in Poſſeſ- 
ſion within one Year after the Date thereof; 


oF © and 


* 
c 
c 
c 
c 
c 


c 
c 
c 


c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
F 
c 


c 
c 


Ankants, Jdeots; \ 321 
and fo as upon all and every ſuch Leaſe or Leaſes, 
Demiſes or Grants to be made by the ſaid A. B. 
and J. his intended Wife reſpectively, there be 
reſerved payable yearly, during the Continuance 
thereof, the beſt and moſt improved yearly. 
Rents, which, at the Time of making thereof, 
can or may be gotten for the ſame; and ſo that 
in every ſuch Leaſe or Leaſes there be contained 
a Clauſe of Re- entry for Non- payment of the 
Rent or Rents thereby reſerved; and ſo as the 
Leſſee and Leſſees, to whom ſuch Leaſe and 
Leaſes ſhall be made, do ſeal and delivef Coun- 
terparts of ſuch Leaſe and Leaſes: Aud the ſaid 
A. B. for himſelf, his Heirs and Aſſigus, doth 
covenant and grant to and with the ſaid C. D. 
E. F. and G. H their Heirs and Aſſigns, that 
the ſaid Meſſuages, Lands, Tenements, Here- 
ditaments and Premiſſes above-mentioned, ſhall 
and may from henceforth, for ever hereafter, be, 
remain and continue to, for and upon the ſeve- 
ral Uſes, Intents, Truſts and Purpoſes, and un- 
% and ſubje& to the ſeveral Limitations, Pro- 
vilo's and Agreements herein before mentioned 
and expreſſed, concerning the ſame, according to 
the true Intent and Meaning of theſe Preſents: 
And alſo, that he the ſaid A. B. and his Heits, 
and all and every other Perſon and Perſons and 
his and their Heirs, any Thing having or claim 
ing in the ſaid Meſſuages, Lands, Tenements 
and Premiſſes above-mentioned, or any Part 
thereof, by, from or under him, them or any, 
of them, ſhall and will, at all Times hereafter, 
upon the reaſonable Requeſt of the ſaid C. D. 
E. F. and G. H. their Heirs and Aſſigns, make, 
do and execute, or cauſe or procure to be made, 


c. all and every ſuch further and other lawful 
* * aud 
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and reaſonable Grants, Acts and Aſſurances iti 
c the Law whatſoever, for the further, better 
and more perfect Granting and Aſſuring of all 
and ſingular the ſaid Meſſuages, Lands, Tene- 
ments, Hereditaments and Premiſſes above-men- 
tioned, with the Appurtenances, to and for the 
ſeveral Uſes, Intents, Truſts and Purpoſes above 
declared, limited, and appointed, and according 
© to the true Intent and Meaning of theſe Pre- 
© ſents, as by the ſaid C D. E. F. and G. H. and 
© their Heirs, or their or any of their Counſel 
© learned in the Law, ſhall be reaſonably deviſed, 
© or adviſed and required. And further, it is co- 
© venanted, granted, concluded and agreed upon 
© by and between the ſaid Parties to theſe Pre- 
© ſents, and the true Meaning hereof alſo is, and 
© it is hereby ſo declared, that all and every Fine 
© and Fines, Recovery and Recoveries, Aſſurance 
© and Aſſurances, Conveyance and Conveyances 
© in the Law whatſoever already had, made, le- 
© vied, ſuffered, executed or acknowledged, or 
© at any Time hereafter to be had, made, Mc. 
© of the ſaid Meſſuages, Tenements, Lands and 
© Premiſles above-mentioned, or any Part thereof, 
© either alone, or jointly with any other Lands, 
© Tenements or Hereditaments, by or between 
© the ſaid Parties to theſe Preſents, or by or be- 
© tween them, and any other Perſon or Perſons, 
© as for and concerning all and ſingular the ſaid 
© Meſſuages, Lands, Tenements, Heredita- 
© ments and Premiſſes above - mentioned, and 
© every Part thereof, with the Appurtenances, 
© ſhall be and enure, and ſhall be adjudged, e- 
© ſteemed and taken to be and enure, to and for 
© the ſeveral Uſes, Intents and Purpoſes above- 
© mentioned, limited, expreſſed and declared, ac- 
| © cording 
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*© cording to the true Intent and Meaning of theſe 
© Preſents, and to and for none other Uſe, Intent 
© or Purpole whatſoever, In Witneſs, &c. 


Form of a Marriage Settlement of South- 
Sea Stock. tte; 


c 1 Indenture tripartite made, &c. Be- 

* tween A. B. of, &c. of the firſt Part, 
C. D. of, &c. of the ſecond Part, and E. F. 
© G. H. and J. K. of, &c. of the third Part; 
inhereas a Marriage, by God's Permiſſion, is in- 
* tended ſhortly to be had and ſolemnized be- 
© tween the ſaid A. B. and C. D. with whom the 
* ſaid A. B. is to receive a conſiderable Marriage 
© Portion: And whereas the ſaid A. B. is intitled 
© to the Sum of 2000 J. Capital Stock in the 
© Stock of the Governor and Company of Mer- 
* chants of Great Britain trading to the South- 
© Sea, commonly called South-Sea Stock. Now 
© this Indenture witneſſeth, That in Conſideration 


© of the ſaid intended Marriage, and to the In- 


© tent that the ſaid Stock, and the Dividends and 
© Profits thereof, may be ſecured and applied upon 
the Truſts, and to and for the Uſes, Intents and 
Purpoſes hereafter mentioned; he the ſaid 4. B. 
doth for himſelf his Heirs, Executors and Admini- 
ſtrators, covenant, promiſe and agree, to and with 
the ſaid E. F. G. H. and J. K. their Executors and 
Adminiftrators, that he the ſaid A. B. ſhall and 
will within one and twenty Days next enſuin 

the Date of theſe Preſents, in due Form, ra 
and ſufficiently transfer and aſſign in the Books 
kept for that Purpoſe, the ſaid Sum of 2000 /, 
* South-Sea Stock to the (aid E. F. G. H. and 
© . K. their Executors, Adminiſtrators and A.- 
* hgns. And it is hereby declared, concluded and 
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agreed, by and between the ſaid Parties to theſe 
Preſents; That the faid Stock, when ſo transfer- 
red -and aſſigned, and all the Dividends and 
Profits thereof, ſhall be and remain in the ſaid 
E. F. G. H. and J. K. their Executors, Admi- 
niſtrators and Aſſigns, upon and under and ſub- 
ject to the ſeveral Truſts, Uſes, Intents, Pur- 
poſes, Conditions and Agreements herein aſter 
expreſſed, (that is to ſay) Ia Truſt for the ſaid 
A. B. his Executors, Adminiſtrators and Aſſigns, 
until the ſaid Marriage ſhall be ſolemnized; and 
from and immediately after the Solemnization of 
the ſaid intended Marriage, then that they the ſaid 
E. F. G. H. and J. K. their Executors, Admini- 
ſtrators and Aſſigus, ſhall permit and ſuffer the 
ſaid A. B. and his Aſſigus, during the Term of 
his natural Life, to have, receive and take, to 
his and their own proper Uſe and Behoof, all 
the Dividends, Intereſt. and other Profits, which 
ſhall, during bis Life, accrue, ariſe, or be made, 
by or from the ſaid Stock, or any Part thereof; 
and from and immediately after the Deceaſe of 
the ſaid A4 B. then upon Truſt, (in caſe the 
ſaid C. D. ſhall ſurvive the ſaid A. B.) to per- 
mit and ſuffer the ſaid C. D. and her Aſſigns, 
during the Term of her natural Life, to receive 
and take to her and their own proper Uſe and 
Behoof, all the Dividends, Intereſt, &c. And 
upon this further Truſt and Confidence, that 
they. the ſaid Truſtees, their Executors and Ad- 
miniſtrators, ſhall and do, after the Deaths of 
the ſaid A. B. and C. D. transfer, aſſign, pay, 
apply or diſpoſe of the ſaid Stock, and the Di- 
vidends, Intereſt and other Profits thereof, unto 
and amongſt all and every the Sons and Daugh- . 
ters of the ſaid 4. B. on the ſaid C. D. begot- 
5 | "= 
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© ten, and their Childrery an caſe any of tbem 
© ſhall be then dead leaving Iſſue, ih ſuch Parts 
c mag 4p wir 'Þ pry ime ar Times; 
© and in ſuch" Manner as the ſaid A. B. by his laſt 
© Will and Teſtament in Writing, or any other 
Writing duly executed, ſhall limit, direct or 
© appoint the ſame; and in Default of ſuch Li- 
© mitation, Direction and Appointment, then un- 
© to and amongſt all and every the Son and Sons, 
Daughter and Daughtets of the ſaid A. B. on 
© the ſaid C. D. lawfully to be begotten as afote- 
© ſaid, and the Children of ſuch Sons and Daughs 
© ters, (in caſe any of them ſhall happen to be 
© dead leaving Ifſue,) in equal Shares and Pro- 
© portioris, equally to be divided among ſuch 
© Children, if there be more that one, and if but 
one Child, then wholly to that one. Aud up- 
© 6n this further Truſt and. Confidence, that in 
© caſe the ſaid 4 B. ſhall ſurvive the ſaid C. D. 
© and there ſhall be no ſuch Son or Daughter, 
© nor any Iſſue of ſuch Son or Daughter, living 
© at the Time of her Deceaſe; or if the ſaid 
C. D. ſhall ſurvive the ſaid A. B. and there ſhall 
© be no ſuch Son or Daughter, nor any Iſſue of 
* fach/ Son or Daughter, living at the Time of 
© the Deceaſe of the ſaid A. B. and the ſaid C. D. 
© ſhall' not then be enſient of a Child which ſhall 
© be afterwards born; then that the ſaid Truſtees, 
© their Executors and Adminiſtrators, do and ſhall 
© in either of the ſaid Caſes, 2 the Deceaſe of 
* the ſaid C. D.) transfer, aſſign, pay, apply and 
* diſpoſe of the ſaid Stock, and the Dividends, 
© Intereſt and Profits thereof to the ſaid A. B. (if 
* he ſurvives the ſaid C. D.) or the Executors, 
* Adminiftrators or Aſſigns of the {aid A. B. after 
the Deceaſe of the ſaid C. D. in caſe. ſhe hap- 
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s to ſurvive him as aſoreſaid: Provided al- 
ways, and it is agreed and declared by and be- 
tween all the ſaid Parties to theſe Preſents, that 
in caſe the ſaid A. B. ſhall be minded or deſi- 
rous to have the ſaid Stock or any Part thereoſ 


ſold, and the Money ariſing by the Sale thereof 


inveſted in any other Stock or Fund, or placed 
out upon any Security, or laid out in the Pur- 
chaſe of Lands, Tenements or Hereditaments; 
or to have the ſaid Money, aſter it ſhall have 
been ſo inveſted or placed out, in or upon any 
other Stocks, Funds or Securities, called in a- 
gain, and diſpoſed of in any other Manner, and 
ſhall fignify ſuch his Mind or Deſire by Writing 
under his Hand, ſigned in the Preſence of two 
or more credible. Witneſſes ; that then the ſaid 
Truſtees, their Executors and Adminiſtrators, 
ſhall accordingly Tell and diſpoſe of the ſaid 
Stock, or any Part thereof, and inveſt, place, 
lay out or diſpoſe of the Money ariſing by the 
Sale thereof, in ſuch other Stocks, Funds or Se- 
curities, or in the Purchaſe of ſuch Lands or 
Tenements, or in. ſuch other Manner as the ſaid 
A. B. ſhall by ſuch Writing, or any other Wri- 
ting or Writings, to be ſubſcribed and atteſted 
as aforeſaid, direct, limit or appoint; which 
ſaid other Stocks ſo to be bought with the ſaid 
Money, when fo inveſted or placed out upon 
any ſuch Funds or Securities, and ſuch Lands 
and Tenements when purchaſed, ſhall be trans- 
ferred, aſſigned, conveyed, ſettled and aſſured 
ſo and in ſuch Manner, as that the ſame, with 
the Dividends, Intereſt, Rents and Profits there- 
of, may remain, continue, and be applied and 
diſpoſed of, to, for and upon the ſame Truſts, 


Ules, Intents and Purpoſes, as the ſaid ow 
c 
da 
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r Sea Stock, and the Dividends, Intereſt and Pro- 
* fits thereof are herein before directed, limited 
and appointed, to go, be applied and diſpoſed, 
of, or as near the ſame as may be, and that in 
all Reſpects E to the true Intent and 
— of theſe Preſents: And it is agreed by 
and between all the ſaid Parties to theſe Pre- 
ſents, That the ſaid Truſtees, their Executors 
and Adminiſtrators, ſhall or lawfully may in the 
firſt Place, deduct and retain out of the ſaid 


aforeſaid, or out of ſuch other Stocks, &c. pur- 
| chaſed, all ſuch Sum and Sums of Money, Coſts, 
Charges, Expences and Damages which they or 
any of them ſhall pay, expend, lay out, ſuſtain, 
or be put unto, for or by Reaſon or Means of 
this preſent Truſt, or any Act, Matter or Thing 
which ſhall or may be done or happen in, a- 
bout or relating to the Execution' thereof, or 
touching or concerning the ſame : Aud alſo that 
the ſaid Truſtees, their Executors or Admini- 
ſtrators, ſhall not be chargeable or accountable 
for more Money than what they or any of them 
ſhall reſpectively and actually receive by Virtue 
of theſe Preſents, nor ſhall the one of them be 
anſwerable or chargeable for gr with the Act, 
Receipt or Default of the other of them, but 
each for himſelf and his on Act, Receipt or De- 
a only; And in caſe any Loſs ſhall happen of 
the ſaid Stock, or the Money ariſing by the Sale 
thereof, or any Part thereof, or of the Divi- 
dends, Intereſt or Proceed thereof, without the 

Neglect or Default of them the ſaid Truſtees 
their Executors, ©. or ſome of them, then they 
the ſaid Truſtees or any of them, their or any of 
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Stock ſo intended to be transferred or aſſigned as - 


their Executors or Adminiſtrators, ſhall not be 


<> 


a 
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charged or chargeable with ſuch Loſs, or he 


© liable to anſwer or make good the lame or any 
* Part thereof, In Witneſs, &c. 


Articles of Agreement on Marriage, in 
Nature of a Settlement of Ne 
Eſtate. TR IT 


Articles of Agreement Tripartite, FE 
made, concluded and agreed upon, the Day 
of, &c. in the Tear, &c. Between A. B. 
of, &c. of the firſt Part, E. D. Daughter 
of T. D. of; &c. of the ſecond Part, and 
the ſaid T. D. of the third Part. 


„Wr a Marriage is intended ſhort- 
© ly to be had and folemnized between 
: the ſaid A. B. and E. D. upon which ſaid Mar- 

© riage he the ſaid A. B. will be intitled” to, 
and is to receive of and from the faid T. D. 
© the Sum of 600 J. or the Value thereof, as and 
© for the Marriage Portion of the ſaid E. D. 
* Now jt is hereby agreed by and between the 
F ſaid Parties to theſe Preſents ; and Firſt, in Conſi- 
© deration of the ſaid intended Marriage, and of 
F the ſaid Sum vf 600 J. which the 1514 A. B. 
will be intitled to, and iy to receive, by and 
upon the ſaid Marriage, in Caſe the ſame takes 
Effect; he the ſaid A. B. for himſelf, his Execu- 
tors and Adminiſtrators, doth covenant, pro- 
miſe, grant and agree, to and with the ſaid 
J. D. his Executors and Adminiſtrators, in 


2 


Manner following, (that is to ſay) That in 


£ "Caſe the ſaid intended Marriage ſhall take Ef- 
* ſect, and the ſaid E. D. ſhall happen to die 


f within the Space of five Years, next after the 
« Solem- 
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* Solemnization thereof, having no Child or Chil. 
c dren living at the Time: of her Deceaſe, and 
© he the ſald A. B. ſurviving her; That then he 


7 


r 


the ſaid A. B. ſhall and will pay or cauſe to 
be paid unto the ſaid T. D. his Executors, Ad- 
miniſtrators or Aſſigns, the Sum of 200 J. Part 
of the Marriage Portion aforeſaid, within ſix 
Months next aſter the Deceaſe of her the ſaid 
E. D. ſo dying as aforeſaid. 


Item, it is agreed, and for the Conſiderations 
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aſoreſaid, he the {aid A. B. for himſelf, his 
Executors and Adminiſtrators, doth further 
covenant, promiſe, grant and agree, to and 
with the ſaid T. D. his Executors and Admini- 


ſtrators, by theſe Preſents; That in Caſe the 


laid intended Marriage ſhall. take Effect, and the 
ſaid E. D. ſhall happen to ſurvive him the 
faid A. B. her ſaid intended Husband, be dy- 


ing without Iſſue by her, that then the Exe- 


cutors and Adminiſtrators of the ſaid 4. B. 
ſhall permit and ſuffer the ſaid E. D. to have 
and enjoy her. Rings, Jewels, Wearing Apparel, 
and Furniture of her Chamber; or if the ſame, 
or atiy Part thereof ſhall be out of her Poſſeſs 
ſion, ſhall upon Requeſt deliver the fame unts 
her: And alſo, That the Executors- and Ad- 
miniſtrators of the ſajd A. B. ſhall and will 


& pay, or cauſe to be paid unto het the ſaid E. D. 
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her Executors, Adminiſtrators. or Aſſigns, the 
full Sum of 700 1. of lawful Money, Cc. with- 
in fix Months after the Deceaſe of the ſaid A. B. 
But if at the Time of the Death of the ſaid 
A. B. the ſaid E. D. ſurviving him, he the (aid 
A. B. ſhall have any Child or Children chen 
living, that then the Executors and Adminj- 
ſtrators of the ſaid A. B. ſhall permit and ſuf- 
* | | fer 
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© fer the ſaid E. to enjoy her Rings, Jewels, 
©« Wearing Apparel, and Furniture of be r Cham- 
© ber, as aforcſaid ; and alſo upon reaſonable Re- 
© queſt in that Behalf, ſhall and will account, 
© pay and deliver over to her the ſaid E. D. her 
6 1 Adminiſtrators or Aſſigns, one full 
Moiety or Half-Part of all the perſonal Eſtate 
c of her ſaid intended Husband, his Debts and 
Funeral Expences being firſt diſcharged. 

© Laſtly, the ſaid T. D. for the Conſiderations 
© aforeſaid, doth hereby declare, That the ſaid 
Sum of 600 J. to be by him paid, as and for 
© the Marriage Portion of the faid E. his Daugh- 
© ter, as aforeſaid, is not intended to be the full, 
© ſole and abſolute Proviſion, Part and Portion of 
© her the ſaid E. of and in the Eſtate, Goods 
© 2nd Chattels of the ſaid T. D. But the ſaid 
© T. D. doth for himſelf, his Executors and Ad- 
© miniſtrators, covenant, promiſe, grant and a- 
« pree, to and with the ſaid A. B. his Execu · 
tors and Adminiſtrators, by theſe Preſents, That 
© after the Deceaſe of him the ſaid T. D. ſhe the 
* ſaid E. ſhall have and receive of and from the 
* Executors and Adminiſtators of the ſaid T. D. 
© ſo much more out of his Eſtate, Goods and 
© Chattels, as ſhall make the ſaid Marriage Por- 
© tion or Sum of 600 J. to amount to as much, 
and be equal in Value with whatſoever he the 
© ſaid T. D. ſhall in his Life-Time, or at the 
Time of his Deceaſe, give or bequeath unto, 
c. the other Daughter of the ſaid T. D. In 


Mitneſi, &c. 


— 


Having now gone through the large Titles of 
Marriage, I proceed to ſome ſmaller Heads con- 


cerning it ; 
| 1. Elope- 
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1. Elopements of married Women. 
2. Divorces between Husband and Wife. 
3. Felony in Stealing and marrying Women. 


1. Elopement is where a Woman that is mar- 
ried, of her own Accord goes away and de- 
parts from her Husband, and lives with an Adul- 
terer. wm | 
A Woman thus leaving ber Husband is ſaid to 
Elope; and in this Caſe the Husband is not o- 
bliged to allow her any Alimony or Maintenance 
put of his Eftate ; nor ſhall he be chargeable for 
Neceſſaries for her, as wearing Apparel, Diet, 
Lodging, &'c. And where the ſame is Notorious, 
whoever gives her Credit, doth it at his Peril : 
But on an E ent, the putting a Wife in the 
Gazette, or other News-Papers, is no legal No- 
tice to Perſons in general not to truſt her ; tho? 
perſonal Notice to particular Perſons given by the 
Husband will be good not to be: chargeable to 
them. 1 Roll. Abr. 350. 1 Vent. 42. 

If a Woman Elopes, and the . gives 
publick. Notice of it, and declares he will not 
pay any Debts of hers fhe contracts; it hath 
4 held, that if Perſons truſt her afterwards, the 
Husband is not liable to ſatisfy the Debt: Yet ac- 
cording to the Opinion of Chief Juſtice Holt, if 
a Wife run away from her Husband, and contract 
Debts, and afterwards the Husband comes after 
her, and lies with her, tho” but for a Night; that 
will make him chargeable for the Debts of the 
Wiſe. 1 Sid. 109. 1 Mod. 124. Mod. Caf. 
171. | 
"Where the Wiſe goes away from the Husband, 
and liveth in Adultery with another, ſhe > 

oſe 
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loſe and forſeit her Dower ; unleſs the Husband 
of his 6wn free Will ſuffer her to cohabit with 
him, and be reconciled to his Wife. But to 
prove the Reconciliation, on ſuch an Elopement, 
lying together ſeveral Nights, at ſeveral Places, 
it is ſaid ſhall not avail ; if they are not Reſident 
or abiding in one Houſe together, &c. If after 
the Elopement of the Wife, her Husband and ſhe 
demean themſelves as Husband and Wife, it is 
Evidence of Reconciliation. Dyer 170,, 196. 
If a Man grants his, Wife with her Goods to 
another Man, and the Wife by Virtue of the 
Grant lives with the Grantee during the Life of 
the Husband, this ſhall incur Forfeiture of Dower ; 
for ſhe lived in Adultery, notwithſtanding the 
Grant. 2 Inft. 435. 2 Danv. Abr. 662. '. 
2. Divorce is a Separation of two Perſons 
married together, made by Law: And there are 
many Divorces mentioned in our Books, but they 
are uſually of two Kinds, i. e. 'a Meſa & Thoro, 
from Bed and Board; and a Vinculo Matrimonit, 
from the very Bond of Marriage. 1 Inf. 235. 
' The Divorce @ Menſa & Thoro diflolves not 
the Marriage ; for the Cauſe of it is ſubſequent, 
and ſuppoſes the Marriage to he lawful : It may 
be by Reaſon of Adultery in either of the Par- 
ties, for Cruelty of the Husband, Cc. and as it 
doth not diffolve the Marriage, ſo it debars not 
the Woman of her Dower ; nor Baſtardizes the 
Ifſue ; or makes void any Eſtate for the Life of 
Husband and Wife, &c. A Woman under this 
Divorce may ſue her Husband in her own Name 
for Alimony, and others by her next Friend, &c. 
The Divorce a Vinculo Matrimonii abſolutely 
diſſolveth the Marriage, and makes it void from 
the Beginning, the- Cauſes thereof being prece- 
| 0 dent 
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dent to the Marriage; as Precontract with ſome 
other Perſon, Conſanguinity or Affinity, Impo- 
tency, Cc. On this Divorce, Dower is gone; 
and if by Reaſon of Precontract, Conſanguinity, 
or Affinity, the Children begotten between them 
are Baſtards, 1 Inſt. 23 5. 3 Inſt. 89. 21nſt.93. 7Rep.43. 

In theſe laſt Kind of Divorces, the Wife *tis 
faid ſhall receive all again that ſhe brought with 
her, becauſe the Nullity of the Marriage ariſes 
through ſome Impediment; and the Goods of 
the Wife were given for her Advancement in 
Marriage, which now ceaſeth : But here it is 
where the Goods are not ſpent; and in Caſe the 
Husband gives them away during the Coverture, 
it ſhall bind her. If ſhe knows her Goods un- 
ſpent, ſhe may bring Action of Detinue for them; 
and for Money, 13 which cannot be known, 
ſhe muſt ſue in the Spiritual Court: By this Di- 
vorce an Eſtate-Tail of Baron and Feme, it has 
been held, may be extinct. Dyer 62. 1 Nel. 
Abr. 675. Godb. 18. 3 

If. after a Divorce a Menſa && Thoro, etther 
of the Parties marry again, the other being . da 
ſuch Marriage is meely void; and as in this Caſe 
the Marriage continues, marrying again bath 
been adjudg'd within the Statute 1 Fac. 1. of 
Felony ; where a Woman was fo divorced, and 
inhibited by the Sentence not to marry during 
her Husband's Life : On a Divorce a Vinculo Ma- 
trimonii, the Parties may marry again; and in 
Divorces for Adultery, ſeveral Acts of Parliament 
have allowed the innocent Party to marry again. 
2 Leon. 173. Cro. Car. 333. | 

If a Marriage is voidable by Divorce, yet if 
the Husband dies before any Divorce, the Wife 
de facto ſhall be endowed : And where _ is 
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2 Divorce, the Children of a ſecond Marriage may 
Inherit until the Sentence is repealed. Sentence 
of Divorce muſt be given in the Spiritual Court, 
in the Life of the Parties, and not afterwards 
but it may be repealed there after their Deaths. 
1 Inſt. 33. 2 Leon. 207. | 

3. Where any Perſons married do marry any 
other Perſon, the former Husband or Wife being 
alive, it is Felony : But if a Husband or Wife are 
abroad beyond Sea, &c. ſeven Years, the one 
not knowing the other to be living ; or there be 
a Divorce of the Husband and Wife, &c. they 
are excepted out of the Act. As the latter Mar- 
riage makes this Crime ; if the firſt Marriage 
were beyond Sea, and the ſecond in England, 
the Party may be indicted for it here: Though 
if the firſt Marriage be in England, and the lat- 
ter beyond Sea, the Offender cannot be indicted 
there. Stat. 1. Jac. 1. c. 11. Kel. 80. 1 Sid. 
171. | 
770 ſteal or take away any Woman, having an 
Eſtate in Lands or Goods, or that is Heir appa- 
rent, againſt her Will, and marry or defile her, 
is Felony by Statute: And it is the ſame if the 

Taking be againſt her Will, tho* the Marriage 
was with her Conſent. And not only the Ta- 
kers, but the Procurers, Abetters and Receivers 
of the Woman before the Fact, ſo taken away, 
knowing the ſame, ſhall be deemed principal Fe- 
lons. 3 H. 7. c. 2, 39 Eliz.c. 9. 

Taking away any Woman Child under the 
Age of ſixteen Years and unmarried, out of the 
Cuſtody and againſt the Will of the Father, 
Guardian, Cc. the Offender ſhall ſuffer Fine and 
 Impriſonnient. And an Information will lie for 

leducing a young Man or Woman from their 

| | | Parents, 
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Parents, againſt their Conſents, in order to marry - 


them, Cc. Stat. 4 & 5 P. & M. c. 8. Raym. 
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2 I ſhall conclude this Chapter with the Laws 
and Statutes relating to the particular Titles of, 


1. Baſtardy. F 3. Ideots. 

2. Infants. 7 Heads, 1 4. Lunaticks. 
1. Baſtardy ſignifies a Defe& of Birth, objected 
to one born out of Wedlock: For a Baſtard is 
he that is born of any Woman not married, ſo 
that his Father is not known by the Order of 
Law ; and therefore he ſhall not be Heir, or of 


Kin to any Perſon ; he being the firſt of his Fa- 
mily, nor ſhall he have Heirs but of his own 


T Weng is with Child by a Man, who after- 
wards marries her, and then the Child is born; 
this Child is not a Baſtard: But if a Man hath 
Iſſue by a Woman before Marriage, and after 
they marry, the Iſſue is a Baſtard by our Law; 
but Legitimate by the Civil Law. In caſe one 
marries a Woman groſly big with Child by an- 
other, and within three Days after ſhe is deli- 
vered, in our Law the Iſſue is no Baſtard ; *tis 
otherwiſe by the Spiritual Law: And where a 
Child is born within a Day after Marriage be- 
tween Parties of full Age, if there be no ap 
rent Impoſſibility that the Hushand ſhould be the 
Father of it, the Child is not a Baſtard, but ſup- 
poſed to be the Husband's Child. 2 Iuſt. 96. 1 
Danv. 729. 1 Roll. Abr. 358. 

But if the Husband be but eight or nine Years 
of Ape, or if he be within the Age of Fourteen, 
the Iſſue is a Baſtard: So where a Husband is 


1 gelt, 
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gelt, or hath loſt his Genitals, &t. which ſhews 
an Impoſſbility to get a Child; but it muſt be by 
Special Matter. By the Common Law, if the 
Husbarid be within the Four Seas, fo that by 
Intendment he may converſe with his Wife, and 
the Wife hath Iſſue, the Child will not be a Ba- 
ſtard : But he is a Baſtard who is born of 4 Wo- 
man, when her Husband is,pver Sea at and from 
the Time of the Begetting to the Birth of ſuch 
Child. Where a Woman lives in Adultery with 
another, her Children by ſuch other are Baſtards; 
for they are born out of the Limits' of Matrimony ; 
though if Husband and Wife conſent to live ſe- 
parate, the Children born after ſuch Separation 
ſhall be taken to be Legitimate and not Baſtards, 
becauſe the Acceſs of the Husband fhall be pre- 
ſumed. Iſſue of a ſecond Wife or Husband, the 
firſt being living, is a Baſlard. 1 Inſt. 244. 1 
Danv. Abr. 729. 1 Salk. 122. 2 Salk. 483, 
Tt hath been held, that if a Woman hath a 
Child forty Weeks and eight Days after the 
Death of her Husband, it ſhall be Legitimate ; 
the Law baving appointed no exact certain Time 
for the Birth of legitimate Iſſues. And here, if a 
Woman great with Child by a former Husband 
ſhall marry another Man after his Death, the 
Child ſhall be the lawful Child of the firſt Huſ- 
band; but if the Woman be privily with Child, it 
ſhall belong to the ſecond Husband, Where any 
Woman fays ſhe is with Child by a deceaſed Huſ- 
band, and with-holds Lands from the Heir, a Writ 
Lentre inſpiciendo is to be granted to ſearch her, 
and try it by a Jury of Women; and if it be. 
found, ſhe ſhall be kept in Cuſtody *cill delivered, 
&c. 1 Danv. 721. 21 E. 3. 39. F. N. B. 227. 


Baſtards 


Haſtards having gotten Names by Reputation, 
may purchaſe by ſuch Names to them and their 
Heirs: And a Limitation to them when in eſſe, 
and known, is good, but not before they ate 
born: They may not take by the Name of Iſſue, 
which muſt be lawful; nor ſhall a Uſe be raifed to 
ſuch a reputed Son, Cc. Special Baſtardy is tri- 
able by the Country, in the Temporal Courts: 
But General Baſtardy, whether a Perſon is a Ba- 
ſtard or not, upon ſome _ of Inheritance, 
is try'd by the Biſhop's Certificate; after Iſſue 
joined in a Court at Law, it is to be tranſmitted 
to the Eccleſiaſtical Court, to be examined and cer- 
tified, c. But the Judges ſhall not award a Writ 
to the Ordinary to certify Baſtardy, till Procla- 
mation is iſſued for all Perſons having Intereſt 
therein to make their Objections before him a- 
gainſt the Party, Cc. 1 Inſt. 3. 6 Rep. 65. Dyer 
374. Kitch. 64. Stat. 9 H. 6. c. II. 

By Statutes, the two next Juſtices of Peace may 
take Order for puniſhing of the Mother and Fa- 
ther of a common Baſtard, and for Relief of the 

Pariſh where born, &c. And where a Baftard 
Child is born, Church-wardens may ſeize Goods 
of the reputed Father and Mother, to diſcharge 
the Pariſh: The Juſtices are to ſend lewd Wo- 
men having Baſtards to the Houſe of Correc- 
tion; but Perſons able to keep them are not 
within the Statute, and a Mother diſcharging 
the Pariſh ſhall not be puniſhed. It is eſteemed 
Murder to conceal the Death of a Baſtard Child, 
when born alive, 18 Elix. c. 3. 7 C 21 Fac. 1. 
13 & 14 Car. 2. 

2. An Infant is a Perſon under the Age of 
twenty-one Years; whoſe Acts are in many 
Caſes either void or voidable. 1 Iuſt. 171, 
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If an Infant bargain and fell Lands by Deed 
indented and inrolled, he may avoid it: And 
where ſuch Infant makes a Feoffment, he may 
enter and avoid it; and if he dies, his Heir may 
enter, &c. An Infant makes a Deed, and delivers 
it within Age, though he afterwards deliver it 
again when at full Age, this ſecond Delivery and 
Deed are void; for the Deed muſt take Effect 
from the firſt Delivery: All Gifts and Grants, Cc. 
of any Infant, which do not take Effect by Deli- 
very of his Hand, will be void; and if made to 
take Effect by Delivery of his own Hand, are 
voidable by himſelf, and his Heirs, and thoſe who 
ſhall have his Eſtate. But if an Infant make a 
Leaſe, paying Rent, and after his coming of Age 
he accepts the Rent; by this the voidable Leaſe 
is made good. 2 Inſt, 673. 1 Infl. 247. 3 Rep. 
35- 8 Rep. 43- | | 

An Infant may purchaſe Land, being intended 
for his Benefit, but at his full Age, he may either 
agree to and confirm it, or wave or diſagree to 
it; and if he agree not when at Age, his Heirs 
after him may diſagree : A Leaſe made to an In- 
fant may be avoided, by waving the Land be- 
fore the Rent-Day, Infants ought not to be re- 
ceived to levy Fines of Lands; but if they are 
admitted, twill be good and unavoidable, unleſs 
reverſed during their Minority: A Common Re- 
covery ſuffered by an Infant by Guardian, ſhall 
bind him ; Conditions annexed to Lands, whether 
the Eſtate come by Grant or Diſcent, are binding 
to Infants ; and Laches ſhall prejudice an Infant, 
if he preſents not to a Church in fix Months, &c. 
1 Inſt. 2, 172, 380. Cro, Car. 307. Lit. 402. 


If 
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Af an Infant enters into Bond, pretending to 
be of full Age; though he may avoid it by plead- 
ing Nonage, he may be indicted for a Cheat. An 
Infant may voluntarily bind himſelf Apprentice; 
but. his Bond for Service ſhall not bind him: He 


may bind himſelf to pay ſor Neceſſaries, as to 


Eating, Drinking, Apparel, Oc. Though an In- 


fant is not obliged to pay ſor Cloaths, except it 


be averred to be for his own Wearing, and that 
they were convenient and. neceſſary for him to 
wear, according to his Eſtate. Money laid out ſor 


Neceſſaries ſor an Infant hath been allowed; 


when Money lent for that Purpoſe hath not: 


The Infant may buy, but cannot borrow Money 


to buy Neceſſaries; for the ſame Law will net 
truſt him with Money, but at the Peril of the 
the Lender, who muſt ſee it thus laid out. Cro. 
Car. 179. 2 Inſt. 483. Cro. Jac. 56. 5 Mod. 
368. 1 Salk.,386. 290 adt nh v3 
In the Proſecution of Actions, an Infant is to 
ſue by Prochein Amy, or Guardian ; but always 
defend by Guardian, and he is not to appear by 
Attorney in his own Right. If an Infant, &c. 


commit a Treſpaſs ak the Perſon or Poſſeſſion 


of another; he muſt anſwer for the Damage in a 
Civil Action: But Infants, under the Age of four- 
teen Years, ate not generally puniſhable for 
Crimes ; though if they are of that Age, which 
is the Age of Diſcretion, or under thoſe Years, 
baving Maturity of Diſcretion, they may be pu- 


niſhed as Felons. 1 Juſt. 135. 2 Saund. 212. 


A Father by Deed in his Lime-time, or by Will, 
may diſpoſe the Cuſtody of his Infant Child un- 
der twenty-one Years of Age, and not married, 
during the Minority, to any Perſons, not Popiſh 
Reculants, he thinks fit; who may maintain Ac- 

Z 2 tions 


340 Ok Marriage, Baſtardy⸗ 
tions of Treſpaſs, &c. againſt unlawful Takers away 
of ſuch Children, and take into Cuſtody their 
Lands. A Guardian in Socage at Common Law 
not thus appointed, continues *till the Minor ac- 
compliſhes the Age of fourteen Years; and then 
he may chuſe his Guardian before a Judge at his 
Chamber, or in Court, or in Chancery: And 
- theſe Guardians ſhall make no Waſte, or Sale of 
the Inheritance, but keep it ſafely for the Heir; 
they are to take the Profits of the Minor's Lands, 
c. to his Uſe, and on accounting for the ſame, 
ſhall have Allowance of Coſts and Expences; and 
if they are robbed, Cc. without any Default or 
"Negligence, they ſhall be diſcharged thereof. Stat. 
12 Car. 2. c. 24. I Lill. Abr. 65 5. 2 Lev. 262. 
Lit. 123. 1 Inſt. 89. | 
Where there hath been ſome Doubt of the 
. Sufficiency of a Guardian to an Infant, the Chan- 
cery hath required Security to be given: And 
Action of Account lies againſt Executors, &c. of 
Guardians. 2 Mod. 177. 4 & 5 Ann. 


"Form of a common Election of a Guardian 
by a Minor. | 


0 N OW all Men by theſe Preſents, That I 
; * A. B. Son and Heir of T. B. of, &c. 
. * Eſquire, deceaſed, being now about the Age of 
* ſeventeen Years, have elected and choſen, and 
by theſe Preſents do ele& and chuſe C. D. of, 

cc. Gentleman, to be Guardian of my Perſon 

and Eſtate, until I ſhall attain the Age of twen- 
© ty-one Years; and I do hereby promiſe to be 

ruled and governed by him in all Things touch- 
ing my Welfare; and I do authorize and im- 
* power 
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© power the ſaid C. D. to enter * and take 
poſſeſſion of all and every my Meſſuages, Lands, 
© Tenements, Hereditaments and Premiſſes what- 
c ſoever, ſituate, lying and being in, @c. in the 
© County of, &c. or elſewhere, whereunto I have 
© or may have any Right or Title, and to let and 
© ſet the ſame, and receive and take the Rents, 
© Iſſues and Profits thereof, for my Uſe and Bene- 
© fit, during the Term aforeſaid ; giving and here- 
© by granting unto the ſaid C. D. my full Power in 
© the ſaid Premiſſes, and whatſoever he ſhall law- 
© fully do, or cauſe to be done in the ſaid Pre- 
© miſſes, by Virtue hereof, I do hereby promiſe 
© to ratify and confirm. In Witneſs, &c. 


3. An Ideot is uſed in our Law for one who is 

a natural Fool, from his Birth: And the King 
ſhall have the Cuſtody of the Lands of an Ideot, 
taking the Profits during his Life, without com- 
mitting Waſte, and finding him and his Family Ne- 
ceſſaries; and after. his Death, ſhall render the 
Lands t6 the right Heir. This is by Statute; and 
by the Common Law the King ſhall alſo have the 
Cuſtody of the Body, Goods and Chattels of Ideots, 
after Office found, &c. 17 Ed. 2. c. 9. Dyer 302. 
But where a Perſon had once Underſtanding, 
and became a Fool by Chance or Misfortune; the 
King ſhall not have the Cuſtody of him: And if 
one have ſo much Knowledge, as to meaſure a 
Yard of Cloth,. number twenty Pence, or rightly 
name the Days of the Week, Cc. he ſhall not be 
accounted an Ideot by the Laws of the Realm. 
On a Writ returnable in Chancery, one may be 
examined whether Ideot or not; and there is a 
Writ, Idiota inquirendo vel examinando, directed 
to the Sheriff ro call before him the Party repre- 
3 ſented 
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ſented to be an Ideot, and examine him, and in- 
quire by a Jury whether he be of ſufficient Un- 
derſtanding to manage his Eſtate, and to certify 
the ſame into Chancery: After which he may 
be examined by the Lord Chancellor. 4 Rep. 
124. 9 Rep. 31. F. N. B. 232, 233. A 

By his Prerogative the King hath the Lands 
from the Time of the Inquiſition, and, *ris 
ſaid, the fole Intereſt in granting the Eſtate 
of an Ideot, but not of a Lunatick. The Uſe 
of the Ideot's Lands is in the King; but the 
Freehold is in the Ideot: If he alien his Land, 
the King may have a Scire Facias againſt the 
Alienee, and reſeiſe the ſame into his Hands, 
and the Inheritance ſhall be veſted in the Ideot ; 
tho” this muſt be after he is found by Inquiſition 
to be an Ideot. Dyer 302. 5 Rep. 125. 

Ideots not having Underſtanding are incapable 
to make a Will; their Deeds, Grants and Con- 
veyances are voidable, or may be made void: 
But what they do concerning Lands, &c. in a 
Court of Record, ſhall bind themſelves, and all 

others claiming under them. If an Ideot con- 
tracts Matrimony, it ſhall bind him; and Ideots 
ſhall be bound to pay for Neceſſaries, in the 
. ſame Manner as Infants: A Diſcent may take a- 
Way an Entry of an Ideot, &c. Tho' where an 
Heir is Ideot, any Man may make a Tender for 
him; and Ideots, &c. ought not to be proſecuted 
for any Crime; becauſe they want Knowledge 
to diſtinguiſh Good and Evil. 1 Inſt. 247. 5 Rep. 
111. 2 Inſt. 483. 1 Roll. Abr. 357. 3 Inſt. 108. 

An Ideot cannot appear by Attorney; when 
he ſues or defends any Action, he muſt appear in 
Perſon, and the Suit is to be in his Name, but 
followed by others. 2 Sid. 112, 335: 5 


4. A Lunatick is defined to be a Perſon who is 
ſometimes of good and found Memory and Un- 
derſtanding, and ſometimes not: And ſo long as 
he hath not Underſtanding, he is non Compos Men- 
tis. A Commiſſion of Lunacy ſhall iſſue out of the 
Chancery, to-examine whether the Perſon be Lu- 
natick, or not; and to make Inqueſts of his 
Lands, &c. Dyer 25. | 

It is ordained by Statute, that the King ſhall 
provide that the Lands of Lunaticks be ſafely pre- 
ſerved, and they and their Families maintained by 
the Profits; and the Reſidue ſhall be kept for 
their Uſe, and be delivered to them when they 
come to their right Mind; the King taking no- 
thing to his own Uſe, &c. Here the King .hath 
the Guardianſhip of the Lands of Lunaticks; but 
not the Cuſtody of their Lands or Bodies; And 
the Guardian of a Lunatick is accountable to him, 
his Executors, &c. As a Lunatick may recover 
his Underſtanding, and have Diſcretion enough 
to govern. himſelf and his Lands, therefore the 
King ſhall not have the Cuſtody of him and his 
Lands; for after he hath recovered his Memory, 
he is to have his Eſtate at his own Diſpoſal, 
Stat. 17 Ed. 2. c. 10. 4 Rep. 124. 3 Salk. 301. 

By the antient Common Law, a dangerous 
Madman may be kept in Priſon, *cill he recover 
his Senſes: And by a late Statute, Lunaticks or 
Madmen wandring may be apprehended by a ju- 
ſtice's Warrant, and locked up and chained; or 
be ſent to their laſt legal Settlement, &c. A Luna- 
tick without Memory underſtands not what he 
does, ſo that he cannot lawfully promiſe or con- 
tract for any Thing: Every Deed made by a Lu- 
natick, who is aon Compos, is voidable ; and his 
Deeds may be avoided by his Heir, except he 

2 4 levy 
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levy a Fine, or do any other Act of Record, cc. 
But the Deed of a Lunatick ſhall not be voidable 
by himſelf; he ſhall not be allowed to work- his 
own Diſability, by making himſelf a Madman. 
1 Inſt. 247. 4 Rep. 126, Stat. 12 Ann. 

In Criminal Caſes, the Acts of a Lunatick ſhall 
not be imputed to him; unleſs he kill, or offer 
to kill the King, when he may be guilty of Trea-. 
ſon: And it is ſaid, if one who has committed 
2 Capital Offence, become Lunatick and aon Com- 
pos before Conviction, he ſhall not be tried ; 
and if after Conviction, that he ſhall not be execu- 
ted. Though if a Perſon feigns himſelf Mad, and 
refuſes to anſwer for a Crime, he ſhall be taken 
as one that ſtands Mute, c. 1 Juſt. 247. 3 Juſt. 
46. 1 Hawk. 2. H. P. C. 226. 

If a Lunatick ſue an Action, it muſt be ſued in 
his own Name; and if an Action be brought a- 
gainſt a Lunatick, he is to appear by Attorney, 
if of full Age, and by Guardian if he be under 
Age. 1 Juſt. 135. See the Stat. 4 Geo. 2. c. 10. 
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_ fect, Magna Charta, and other 
Statutes, | 
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The Statute of Magna Charta, or the 


Great Charter made in the ninth Tear 
of K. Henry 3. 


c ENRY by the Grace of God, King of 

England, Lord of Ireland, Duke of Nor- 
© mandy. and Guyan, &c. To all Archbiſhops, 
© Biſhops, Earls, Barons, Sheriffs, Provoſts, Offi- 
© cers, and to all Bailiffs, and other our faithful 
Subjects, who ſhall ſee this preſent Charter, 
© Greeting: Know you, that we unto the Ho- 


© nour of Almighty God, and for. the Salvation 


© of the Souls of our Progenitors and Succeſſors, 
Kings of England, to the Advancement of Holy 
© Church and Amendment of the Realm, of our 
meer and free Will, have given and granted to 
c all Archbiſhops, Biſhops, Earls, Barons, and all 
c Freemen of this our Realm, theſe Liberties 
© following, to be kept in our Kingdom of Eng- 
* land for ever. 


CHAP. I. 


for one whole Knight's Fee, one hundred 8 
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c HAP. I. ; 
A Confirmation of Liberties, : 


© Firſt, We have granted to God, and by this 
© our preſent Charter, have confirmed for us and 
© our Heirs for ever, That the Church of Eng- 
© [and ſhall be free, and have all her whole 
© Rights and Liberties inviolable. We have grant- 
© ed alſo, and given to all the Freemen of our 
© Realm, for us and our Heirs for ever, the Li- 
© berties under-written, to have and to hold to 
them and their Heirs for ever. 


| CHAP. IL. 
The Relief of the King*s Tenant of full Age. 


If any of our Earls or Barons, or any other 
© which hold of us in Chief by Knight's Service 


die, and at the Time of his Death, his Heir be 


of full Age, and oweth to us a Relief, he ſhall 
© have his Inheritance by the old Relief, that is to 
* ſay; the Heir or Heirs of an Earl, for a whole 
< Farldom, by one hundred Pounds; the Heir or 
© Heirs of a Baron, for a whole Barony, by one 
© hundred Marks; the Heir or Heirs of a Knight, 

il- 
© lings at the moſt: And he that hath. leſs ſhall 
* giveleſs, according to the old Cuſtom of the Fees, 


C11 ÞP. ME 


The Wurdſbip of an Heir within Age, 


© But if the Heir of any ſuch Tenant be with- 


in Age, his Lord ſhall not have the Ward of 
| him 
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c him nor his Land, before that he hath taken of 
* him Homage: And after ſuch an Heir hath been 
c in Ward, when he is come to full Ape, (that 
© is to ay, to the Age of twenty-one Years) he 
© ſhall have his Inheritance without Relief, and 
© without Time; ſo that if ſuch Heir bein 
6 within Age be made a Knight, yet — 
* his Land ſhall remain in the Keeping of his Lord, 
* unto the Term aforeſaid. 


CHAP. IV. 


No Waſte ſpall be made by Guardian in Ward's 
Lands. 


© The Keeper of the Land of ſuch an Heir, 
„being within Age, ſhall not take of the Lands 
of 3 Heir 15 reaſonable Iſſues, reaſonable 
© Cuſtoms, and reaſonable Services, and that 
© without Deſtruction and Waſte of his Men and 
his Goods. And if we commit the Cuſtody of any 
ſuch Land to the Sheriff, or to any other, who 
is anſwerable unto us for the Iſſues of the fame 
Land, and he make Deſtruction or Waſte of 
thoſe Things that he hath in Cuſtody, we will 
take of him Amends and Recompence therefore. 
And the Land ſhall be committed to two Jaw- 
ful and diſcreet Men of that Fee, who ſhall 
anſwer unto us for the Iſſues of the ſame Land, 
or unto him whom we will aſſign. Ang if we 
give or ſell to any Man the Cuſtody of any ſuch 
Land, and he make therein Deſtruction or 
Waſte, he ſhall loſe the ſame Cuſtody: And then 
it ſhall be aſſign d to two lawful and diſcreet Men 
of that Fee, who allo in like Manner ſhall be 
© anſwerable to us, as aforeſaid. 

CHAP. V. 


tbc 3 eo Rs et ors ere Pos on, The ſos 


343 Of the Liberty of the Subject; 
CHAT” v. 


Guardians ſhall maintain the Inherimnce of their 
Wards : And ef Biſhopricks. | 


The Keeper, ſo long as he hath the Cuſto- 
© dy of the Land of ſuch an Heir, [ſhall keep up 
© the Houſes, Parks, Warrens, Ponds, Mills and 
© other Things pertaining to the ſame Lands, 
© with the Iſſues of the ſaid Land: And he ſhall 
c deliver to the Heir, when he cometh to his full 
: all his Lands ſtored with Ploughs, and all 
© other Things, at the leaſt as he received it. All 
* theſe Things ſhall be obſerved in the Cuſtody 
of Archbiſhopricks, Biſhopricks, Abbies, Prio- 
ries, Churches and Dignities vacant, which per- 
© tain to us; except this, that ſuch Cuſtody 

© not be ſold. 


CH A'P. VI. 
Heirs to be married without Diſparagement. 


© And Heirs ſhall be martied without any Dif- 
paragement. $; 


- 


CHAP. VIL 


A Widow ſhall have her Marriage Inheritance, 
and Ouarentine. The K ing's Widow. 


© A Widow, after the Death of her Husband, with- 

© out any Difficulty ſhall have her Marriage, and her 
* Inheritance, and ſhall give nothing for her Dower, 
* Marrlage, or Inheritance, which her Husband 5 

| © ſhe 
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e ſhe held the Day of the Death of her Husband. 
And ſhe ſhall tarry in the chief Houſe of her 
4 Husband, by forty Days after the Death of her 
© Husband ;/ within which Time her Dower ſhall 
© be afſſign'd her, if it were not affign'd before; or 
© that the Houſe be a Caſtle: And if ſhe depart 
© from the Caſtle, then a competent Houſe ſhall 
© be forthwith provided for her, in the which ſhe 
© may honeſtly dwell, until her Dower be to her 
< aſſign'd, as is aforeſaid z and ſhe ſhall have in 
© the mean Time her reaſonable. Eſtovers of the 
© Common. And for her Dower ſhall be affign'd 
© unto her the third Part of all the Lands of her 
© Husband, which were his, during the Cover- 
© ture; except ſhe were endowed of leſs at the 
© Church-Door. No Widow ſhall be diftrained 
to marry her ſelf: Nevertheleſs ſhe ſhall find 
© Surety, that ſhe ſhall not marry without our Li- 
© cence and Aſſent, (if ſhe hold of us) nor with- 
out the Aſſent of the Lord, if ſhe holds of an- 
* other. bs | 


„ CH.AP. VET 
How Sureties Pall be charged to the King. 


+ © We or our Bailiffs ſhall not ſeize any Land or 
© Rents for any Debt, ſo long as the preſent 
© Goods and Chattels of the Debtor do ſuffice 
© to pay the Debt, and the Debtor himElf he 
© ready to ſatisfy therefore: Neither ſhall the 
* Pledges of the Debtor be diſtrained, as long as 
the principal Debtor is ſufficient for the Pay- 
ment of the Debt. And if the principal Debtor 
© fail in the Payment of the Debt, having no- 
* thing, where with to pay, or will not pay "OW 
= 
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© he is able, the Pledges ſhall anſwer for the 
© Debt. And if they will, they ſhall have the 
Lands and Rents of the Debtor until they be 
© ſatisfied of that which they before paid for him, 
© except that the Debtor can ſhew himſelf to be 
* acquitted againſt the ſaid Sureties, 


CHAP. IX 


| Th Liberties of London, and other FO" and 
Towns, confirmed. 


The City of London ſhall have all the old 
© Liberties and Cuſtoms which it bath been uſed 
to have. Moreover, we will and grant, that 
< all other Cities and Boroughs, Towns, and the 
© Barons of the Five — and all other Ports, 
© ſhall have all their Liberties and free Cuſtoms. 


„ 


None ſhall diſtrain for more Service than due. 


© No Man ſhall be diſtrained to do more Ser- 
© vice for a Knight" s Fee, nor for any Freehold, 
than therefore is due. 


— f | * 
CHAP, XL 
he Common Pleas ſhall not follow the King's 
Court. 


- 
% 


Common Pleas ſhall not follow our Court, 
4 * but ſhall! be holden in ſome Place certain. 


1 | ''v CHAP. XII. 


(Of the er of the Sabie, . 


FITS i wie * 


wh all be 
aer a eo — 


| - Aſſiſes of Novel Diſſeiſa and of Mortanceftor 
© ſhall. not be taken but in the Shires, and after 
© this Manner: If we be out of the Realm, our 
© Chief Juſtices ſhall ſend our Juſtices: through 

© every County once in the Tear; which, with 
« the Knights of the Shire, ſhall take the ſaid 
© Aſfiſes in + thoſe Counties. And thoſe Things 
© that at the Coming of the aforeſaid tices, 
C being ſent to take thoſe Aſſiſes, in the Counties 

© cannot be determined, ſhall be ended by them 
© jn ſome other Place in their Circuit. And thoſe 
© Things, which for Difficulty in ſome Articles 
© cannot be determined by them, ſhall be refer- 
© red to our Jaltices of the Werd and there be 
endet. 


CHAP. XIL 
Aﬀiſes of Darrein Preſentment. 


© Afiſes of Darrein Preſertment ſhall be al- 
© ways taken before our Juſtices of the Bench, and 
© there ſhall be determined. 


GRADS; x. 


How Men of all Sorts ſhall be amerced, and 5 


whom. 


© A Freeman ſhall not be amerced for a ſinall 

Fault, but after the Manner of the Fault: * 
6 

or 
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© for a great Fault, after the Greatneſs thereof, 
© ſaving to him his Contenement: And a Mer- 
«© chant likewiſe, ſaving to him his Merchandize. 
© And any other's Villain than ours ſhall be like- 
© wiſe amerced, ſaving his Wainage, if he fall 
© into. our Mercy. And none of the ſaid Amercia- 
ments ſhall" be aſſeſſed, but by the Oath of ho- 
t neſt and lawful Men of the Vicinage. Earls and 
£ Barons ſhall not be amerced, but by their Peers, 
c and after the Manner of their Offence. No Man 
* of the Church ſhall be amerced after the Quan- 
© tity of his Spiritual Benefice, but after his Lay 
£. Tenement, and after the Quantity of his Of- 
e e | | 


Mak ing of Bri dees and Banks, 


No Town nor Freeman ſhall be diſtrained to 
© make Bridges or Banks, but ſuch as of old Time 
© arid of Right have been accuſtomed to make 
© them, in the. Time of King Henry our Grand- 
© father. | 


f CHAP. XVI. 
, Defendi ng of Banks. 

© No Banks ſhall be defended from henceforth 
© but ſuch as were in Defence'in the Time of 
King Henry vur Grandfather, by the ſame Places 


and the ſame Bounds, as they were wont to be 
* in his Time. 


1 * CHAP. XVII, 
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. Holding Pleas of the Crown, 
No Sheriff, Conſtable, Eſcheitor, Corotier, 
© nor any other our Bailifts, ſhall hold Pleas of 
* the Crown, pion 


"CHAP. xVIII. 
De King's Debtor dying, he King ſhall be firſt 


paid. 


If any that holdeth of us Lay-Fee ſhall die, 
© and our Sheriff or Bailiff do ſhew our Letters 
© Patents of our Summons for Debt, which the 
© dead Man did owe to us; it ſhall be lawful for 
© our Sheriff or Bailiff, to attach and inrol all the 
© Goods and Chattels of the Dead, being found in 
© the (aid Fee to the Value of the ſame Debt, by 
© the Sight and Teſtimony of lawful Men, fo that 
© nothing thereof be taken away, until we be 
© clearly paid off the Debt: And the Reſidue ſhall 
© remain to the. Executors, to perform the Teſta« 
* ment of the Dead. And if nothing be owing 
© to us, all .the Chattels ſhall go to the Uſe of the 
© Dead, ſaving to his Wife and Children their 
« reaſonable Parts. | wh” 


CHAP. XIX. 


Purveyance for a Caſtle, 


© No Conſtable, nor his Bailiff, ſhall take Corti 


© or other Chattels of any Man, if the Man be 
A a not 
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© not of the Town where the Caſtle is; but he 
- © ſhall forthwith pay for the fame, unleſs that the 
© Will of the Seller was to reſpite the Payment, 
© And if he be of the ſame Town, the Price fhall 
© be paid unto him within forty Days, 


CHAP, XX. 
Doing of Caſtle- Ward. 


No Conſtable ſhall diſtrain any Knight to give 
© Money for keeping A his 'Caftle, if he himſelf 
© will do it in his proper Perſon, or cauſe it to be 
done by another ſufficient Man, if he may not 
© do it himſelf for a reaſonable Cauſe. And if 
© we do lead or ſend him in an Army, he ſhall be 
© free from Caſtle-Ward for the Time that he 
„ ſhall be with us in Fee in our Hoſt, for the 
which he hath done Service in our Wars. 


HA. XXI. 
'- Taking of Horſes, Carts and Woods. 


© No Sherift nor Bailiff of ours, nor any other, 
* ſhall take the Horſes or Carts of any Man to 
© make Carriage, except he pay the old 'Price 
© limited, No Demeſne Cart of any Spiritual 
© Perfon or Knight, or any Lord, ſhall be taken 
© by our Bailifs Nor ſhall we, nor our Bailiffs, 
* or any other, take any Man's Wood for our 
© Caſtles, or other our Neceſſaries, but by the 
Licence of him whoſe Wood it is. 


CHAP, XXII, 


7 2 * . 
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0 H A p. XXII. 


Hou lung Felons Lands ſhall be holden by the 
King. 


© We will not hold the Lands of them that be 
© convict of Felony but one Year and à Day, 
© and then thoſe Lands ſhall be delivered to the 
Lords of the Fee. 


CH A P. XXIII. 


In what Places Wears ſhall be put down. 


© All Wears from henceforth ſhall be utterly 
© put down by Thames and Medway, and thro 
, all England but only by the Sea- Coaſts. 


CHAP, XXIV. 


In what Caſe a Præcipe in Capite is not grantable 


© The: Writ that is called Præcipe {in Capite, 
© ſhall be from henceforth granted to no Perſon 

* of any Freehold, whereby any enn may 
© loſe his Court. 


C HAP. XXV. 


There ſpall be but one Meaſure throughout the 
Realm. 


One Meaſure of Wine ſhall be through our 
© Realm, and one Meaſure of Ale, and a Mea- 


* ſure of Corn, that is to ſay, the Quarter of 
A a 2 London. 


* 
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© London. And one Breadth of died Cloth, Ruf- 
© ſets, Cc. that is to ſay, two Yards within the 
© Liſts. And it ſhall be of Weights as it is of 
© Meaſures. | | 


CHAP. XXVI. 
Inquiſition of Life and Member. 


© Nothing from henceforth ſhall be given for a 
© Writ of Inquiſition, nor taken of him that 
* prayeth Inquiſition of Life or Member, but it 
© ſhall be granted freely, and not deny'd. 


C HAP. XXVII. 


Tuure of the King in Socage, and of another by 
Knight's Service. Petit Serjeanty. 


© Tf any do hold of us by Fee-Farm, or by So- 
© cage or Burgage, and he holdeth Lands of an- 
© other by Knight's Service, we will not have the 
* Cuſtody of his Heir, nor of his Land, which is 
© holden of the Fee of another, by Reafon of 
© that Fee-Farm, Socage or Bur age: Neither 
© will we have the Cuftody of fre Fee-Farm, 


© Socage or Burgage, except Knight's Service be 
© due unto us out of the ſame. We will not 
© have the Cuſtody of the Heir, or of any Land, 
© by occaſion of any Petit Serjeanty that any Man 
© holderh of us by Service, to pay an Arrow, or 
© the like, 


CHAP. XXVII. 
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CH A P. win. 


2 i Law Hall wot be withur: When. 


© No Baikiff from henceforth. ſhall 20 any Man 
© to his open Law, nor to:an Oath, upon his awn 
© bare Saying, without faichſal Sara brought 
© in for the ſame, L | + 


C HAP. XXIX. 


None ſhall be condemn'd - without Trial. Juſtice 
ſhall not be ſold or deferr d. 


No Freeman ſhall be taken or impriſoned, or 
Diſſeiſed of his Freehold, or Liberties, or free 
© Cuſtoms, or be outlawed or exiled, or any other- 
< wiſe deſtroyed, and we will not paſs Sentence 
C 3 nor condemn him, but by lawful 

udgment of his Peers, or by the Law of the 
ad. We will ſell to no Man, we will not 
: ; dey or, defer to any Map! either Jules, or or 


AY 


CHAP. XXX. 


Merchant FO, coming into this Realm, [all 
be well uſed. 


© All Merchants (if they were not openly pro- 

© hibited before) ſhall have their ſafe and ſure 
Conduct to depart out of England, to come 
into England, to tarry in and go through Eng- 
* land as well by Land as by Sea, to buy and 
* ſell without any Manner of evil Tools, by the 
Aa 3 * old 
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© old and rightful Cuſtoms, except in Time of 
© War. And if they be of a Land making War 
* againſt us, and be found in out Realm at the 
* Beginning of the Wars, they ſhall be attached 
without Harm of Body and Goods, until it be 
© known utito us or our Chief Juſtice, how our 
Merchants are treated there in the Land making 
© War againſt us: And if our Merchants be well 
© treated there, theirs ſhall be likewiſe with us. 


CH A P. XXXI. 


Tenure of a Barony, coming into the King's Hand 
; | by Eſcheat, «V © | 


© If any Man hold of any Eſcheat, às of the 
© Honour of 1/alling ford, Notting bam, Boloign, 
© or of any other Eſcheats which b be in our Hands, 
©-and are Baronies, and die, his Heir ſhall give 
no other Relief, nor do any other Service to us 
© than he ſhould to the Baron, if it were in the 
© Baron's Hand. And we in the ſame wiſe ſhall 
© hold it as the Baron held it, neither ſhall we 
© have by Occaſion of any Barony or Eſcheats, 
© any Eſcheat or keeping of any of our Men, un- 
© leſs he that held the Barony or Eſcheat, other- 
* wile held of us in Chief. 


CHAP. XXXII. 


Lands all not be aliened to the Prejudice of the 
Lord's Service, 


© No Freeman from henceforth fhall give or ſell 


any more of his Land, but ſo that of the re” 
0 
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of the Lands the Lord may have the Services 
due to him, which belong to the fee. 


0 HA p. XXXIII. 


Patros of Abbies ſhall have. the Cuſtody of them 
in the Time of Vacation, - 


Al Patrons of Abbies, who have the King's 
© Charter of Eng land, of Advowſon, or have 
old Tenure or Poſſeſſion i in the ſame, ſhall have 
© the Cuſtody of them when they fall void, as 
it hath been accuſtomed, and as it is before de- 

© clared. 


CHAP. XXV. 


In what Caſe only a Woman ſhall have Appeal of 
| | Death. | _— 7 


© © No Man ſhall be taken or impriſoned upon 
© the Appeal of a Woman, for the. Death of any 
e bet her Husband. 5 5 


3 


"CHAP. NV. 1055590 


At what Time fall be kept a aut Cur Serif 
Tur, aud a Leet. d 


No County-Court from W ſhall 
© be holden, but from Month to Month; and 
© where greater Time hath been uſed, there ſhall 
© be greater. Nor ſhall any Sheriff or his Bailiff 
© keep his Turn in the Hundred, but twice in the 
© Year : And no where but in due Place and ac- 
c e. chat is to ſay, once after Eafter, and 


Aa 4 * again 
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t again aftet the Feaſt of St. Michael. And the 
View of Frank- Pledge ſhall be likewiſe at the 
Feaſt of St. Michael without Occaſion; ſo that 
every Man may have his Liberties which he had, 
or uſed to have in the Time of K. Henry our 
Grandfather, or which he hath purchaſed ſince. 
The View of Frank-Pledge ſhall be done, that 
our Peace may be kept; and that the Tirhing 
be wholly kept as it hath been accuſtomed. 
And that the Sheriff ſeek no Occaſions, and 
that he be content with.ſo much as the Sheriff 
was wont to have for his View-making in the 
Time of King Henry our Grandfather,” 


FQ@ % BN @ a DV » . wa ® <2 


CH, A P. XXXVI. 
No Land ſhall. be given in | Mortmain. 


© Tt ſhall not be lawful from henceforth for 
any one to give his Lands to any Religious 
House, 00 kale che Fang Land 7 5 to bold | 
of the ſame Houſe. Nor ſhall it be lawful for 
any Houſe of Religion to take the Lands of any 
one, and to leafe the ſame to him of whom he 
received it: If any from henceforth give his 
Lands to any Religious Houſe, and thereupon 
tobe convict, the Gift ſhall be utterly: void, and 
the Land ſhall accrue to the Lord of the Fee. 


S K A M A 
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A Subfidy in Reſpect of this Charter, and the 
Charter of the Fureſt, granted to the King. 
IM Eſcuage from henceforth ſhall be taken like as it 


Las wont to be in the Time of K. Henry our 
Grand- 


bl 
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£ Grandfather ; reſerving to all Archbiſhops, Bi- 
c ſhops, Abbots, Cc. Earls, Barons and all Perſons as 
© well Spiritual as Temporal, all their free Liber» 
© ties and free Cuſtoms which they have had in 
© Time paſt. And all thoſe Cuſtoms and Liber- 
« ties aforeſaid, which we have granted to be 
© holden within this our Realm, as much as ap- 
« pertaineth to us and our Heirs, we ſhall ob- 
© ſerve: And all Men of this our Realm, as 
< well Spiritual as Temporal, (as much as in them 
© js) ſhall obſerve the ſame againſt all Perſons in 
© likewiſe. And for this our Gift and Grant of 
c theſe Liberties, and of others contained in our 
© Charter of Liberties of our Foreſt, the Arch- 
© biſhops, Biſhops, Earls, Barons, Knights, Freehol- 


© ders, and other our Subjects, have given unto. 
© us the fifteenth Part of all their Moveables. 


And we have granted unto them on the other 
Part, that neither we nor our Heirs ſhall procure 
© or do any Thing, whereby the Liberties in this 
Charter contained ſhall be infringed or broken. 
© And if any Thing be procured contrary to the 
© ſame, it ſhall be had of no Force or Effect. 


Charta de Foreſta, or the Charter of the 
_ granted in the th Tear of K. 
en, III. | 


I. 6 L L Foreſts that were afforeſted by K. 
Henry the ſecond, ſhall be viewed by 

© Jawful Men ; and if he hath afforeſted any other 
© Woods than his own Demeſne, whereby any 
© is prejudiced, they ſhall be diſafforeſted: Saving 
* Common of Herbage and other Things within 
* tho 
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© the Foreſt, to ſuch: as have been accuſtomed to 
© enjoy them. 


II. Cap. 2. © None dwelling out of the Foreſt 


© ſhall come before the Juſtices of our Foreſt by 


c 
( 
c 
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common Summons, unleſs they be impleaded 
there, or be Sureties for others that are attached 
for the Foreſt. | 

III. Cap. 3. © All Woods made. Foreſt by K. 
Richard 1ſt. or King John, ſhall be diſafforeſted, 
except they be our Demeſne Woods. 

IV. Cap. 4. All Freeholders having Woods 
in Foreſts, ſhall enjoy them as.they did. at the 
Time of the Coronation of K. Heu. 2d. acquit- 
ted of all Purpreſtures, Waſtes and Aſſarts made 
before the ſecond Year of H. 3. and they that 
make them henceforward ſhall be anſwerable to 
the King ſor the ſame. 8 8 

V. Cap. 5. © Rangers of the Foreſt ſhall exer- 
ciſe their Office as it was uſed at the Corona- 
tion of H. 2. and not otherwiſe. 8 4 

VI. Cap. 6. © The Lawing of Dogs ſhall be 
made in Foreſts from three Years to three Years 
by the View and Teſtimony of lawful Men, and 
not otherwiſe ; and he that hath not his Do 
lawed ſhall be amerced 3 5s. and it ſhall be done 
by the uſual Aſſiſe, viz. Three Claws of the 


- 


Fore-feet to be cut off by the Skin: Howbeit, 


ſuch Lawing ſhall not be but where it hath 
been uſed from the Coronation of Hen. 2d. 

VII. Cap. 7. No Foreſter or 'Beadle ſhall 
make Scotal, or gather Garb, Oats, Corn, Lamb 
or Pig, but by the Sight and Oath of the twelve 


| Rangers, when they ſhall make their Range: 


And there ſhall be ſo many Rangers aſſigned for 
the keeping of Foreſts, as ſhall ſeem reaſonable 
and ſufficient for the ſame, 


VIII. 


7 Y 7 of NY 
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VIII. Cap. 8. There ſhall be only three 


© Swain-motes in the Year, viz. one Court fif- 
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o 
c 
5 
c 
c 
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teen Days before Michaelmas, another about 
Martinmas, and the third fifteen Days before 
Midſummer, at the firſt Two of which none 
ſhall appear by Diſtreſs but the Foreſters, Ver- 
derors and Gelſt-takers, and at the others only 
the Foreſters and Verderors : But the Foreſters 
and Verderors ſhall meet every forty Days, to 
ſee the Attachments of the Foreſts, as well for 
Green-hue as Hunting ; and the Swain-motes 
ſhall not be kept but in the Counties where 
they have been uſed to be kept. 

IX. Cap. 9. Every one having a Wood in the 
Foreſt may agiſt it, and take his Pawnage there 
at his Pleaſure: He may alſo drive his Hogs 
through the King's Woods, or elſewhere, for 
that Purpoſe ; and if they lie all Night in the 
Foreſt, he ſhall not be queſtioned for ir. 

X. Cap. 10. None ſhall loſe Life or Member 
for killing of Deer, but ſhall be fined for it, 
if he have any Thing; if not, he ſhall be im- 
priſoned a Year and a Day, and (if he can find 
good Sureties) ſhall then be delivered ; but for 
want of Sureties, he ſhall abjure the Realm. 
XI. Cap. 11. A Peer of the Realm, being 
ſent for by the King, in coming and returning 
may kill a Deer or two in the Foreſt through 
which he paſſeth: Howbeit, it muſt not be done 
privily, but by the View of the Foreſter, if pre- 
ſent ; and if abſent, by cauſing one to blow a 
Horn for him, leſt otherwiſe he ſeem to ſteal 
the Deer. 

XII. Cap. 12. Every Freeman may within 
the Foreſt (upon his own Ground) make a Mill, 
Spring, Pool, Marl-pit, Dike, or Arable Land, 
| | without 
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« without incloſing ſuch Arable, ſo it be not to 
© the Nuſance of any of his Neighbours. 

XIII. Cap. 13. Every Freeman may have his 
< Aviaries of Hawks, Eagles and Herons, and 
* alſo Honey found in his Woods within the 
* Foreſt, 

XIV. Cap. 14. No Chiminage or Toll ſhall 
© be taken in Foreſts but by a Foreſter in Fee, 
that farms his Bailiwick, and only of ſuch as 
© buy their Buſhes, Timber, Bark or Coal, to 
© ſell it again, viz. 2 d. for a Cart, and 1 d. for 
© a Horſe, to be taken Half-yearly ; and it ſhall 
„only be taken where it hath uſed to be ſo ta- 
* ken, and not efewhere ; neither ſhall any Chi- 
© minage be taken of ſuch as carry Burthens of 
© Buſhes, Bark or Coal, although they ſell them, 
© unleſs they take them out of the King's De- 
meſne Woods. | F 

XV. Cap. 15. All Perſons outlawed for Treſ- 
< paſs in Foreſts ſince H. 3. ſhall” be releaſed, 
finding Sureties to offend no more. 

XVI. Cap. 16. No Conſtable, Caftel{ain or 
< Bailiff ſhall hold Pleas of Foreſts for Green-hue 
© or Hunting, but the Foreſter ſhall attach ſuch 
© Pleas, and preſent them to the Verderors of the 
£ Provinces ; who ſhall inrol them, and preſent 
£ them incloſed under their Seals unto the Chief 
© Tuſtice of the Foreſt, when he comes into thoſe 
< Parts to hold Pleas of the Foreſt, to be deter- 
© mined before him. 

XVII. © Theſe Liberties of the Foreſt the King 
© grants to all Men; ſaving to Perſons the Liber- 
< ties and free Cuſtoms in Foreſts, Warrens, and 
© other Places, which they have formerly en- 


* joyed. 
And 
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And by the Statute of 1 Edw. 3. Cap. 8. 

© None ſhall be taken or impriſoned for Vers 
© or Veniſon, unleſs he be taken with the Manner, 
that is Treſpaſſing in the Foreſt, or elſe duly in- 
dicted; and then the Warden of the Foreſt ſhall 
© let him to Main-prize until the Eyre of the 
Foreſt, without taking any Thing for his Deli- 
© verance: And if the warden will not ſo do, he 
* ſhall have a Writ out of the Chancery of old 
© ordained for Perſons indicted, to be bailed till 
© the Eyre. | | 
© If the Warden after the Writ ſerved deliver 
© not the Perſon ſo indifted to Mainpriſe, the 
© Party may have another Writ out of Chancery 
© directed to the Sherift to attach the Warden to 
_ © anſwer his Default before the King at a certain 
© Day ; and then the Sheriff, (the Verderors be- 
© ing called to him) ſhall deliver the Perſon in- 
© dicted by good Main-priſe, in the Preſence of 
© the ſaid Verderors, and ſhall deliver the Names 
© of the Mainpernors to the ſame Verderors to 
© anſwer in the Eyre before the Juſtices. 

© If the chief Warden be thereof attainted, he 
© ſhall be awarded to pay treble Damages to the 
Party grieved, committed to Priſon, and ranſom- 
© ed at the King's Will, 


A 


The Statute De Tallagjo non concedendo, 
in the Time of K. Edward 1ſt. 


c O Tax, Tallage or Aid ſhall be levied by 
© us or our Heirs, without the Will and 
Aſſent of the Archbiſhops, Biſhops, Earls, Ba- 
© rons Knights, Burgeſſes, and other free Com- 
mons of our Realm. 
| 2 * And 
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© And all Perſons ſhall have their Laws, Liber- 


ties, and free Cuſtoms, as largely as they have 
uſed to have them when they had them beſt : 
And if any Statutes or Cuſtoms have been made 


or brought in by us or our Predeceſſors, or if 


any Article in this Charter be found contrary 
thereunto, they ſhall be void. 
© There is the Form of a Writ to be directed 
to the Sherift, to permit all Men to enjoy all 
ſuch Liberties as they had before; and a Procla- 
mation may iſſue, that ſuch as claim Liberties, 
ſhall ſhew to the Juſtices (at the firſt Aſſiſes, 
when they ſhall come into thoſe Parts) how 
they hold them, for which they ſhall have forty 
Days Summons; but if they appear not, their 
Liberties ſhall be ſeiſed in the Name of a Di- 
ſtreſs : Alſo there may be another Proclamation, 
that ſuch as complain of the King's Officers, 


© ſhall ſhew their Grievances to the ſaid Juſtices, 


ranto, 30 Ed. I. 


This laſt Clauſe is by the Statute De quo war- 


The Habeas Corpus Statute made in the 


31 Yar of K. Cha. 2d. 


c T having been great Delays uſed 


© by Sheriffs, Gaolers, and other Officers, 


© to whoſe Cuſtody the King's Subjects had been 
© committed, in making Returns of Writs of Ha- 
© beas Corpus, &c. whereby many Perſons had 
© been long detained in Priſon, in ſuch Caſes 
© where by Law they were bailable; for Pre- 
© vention thereof, and the more ſpeedy Relief of 


« all 
R | 
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© all Petſons imptiſoned for any criminal Matters, 
© it is Enacted, | | 

I. That-whenfoever any Writ of Habeas Cor- 
© pus ſhall be brought and ſerved upon any Offi- 
© cer, or -other Perſon, for any one in his Cuſto- 
© dy, or ſhall be left at the Gaol with any of 
© the Under- Officers, the ſaid Officers or their 
© Keepers or Deputies, within three Days after 
© that, (unleſs the Commitment were for Treaſon 
© or Felony plainly expreſſed in the Warrant of 
© Commitment) on Payment of the Charges of 
© bringing the Priſoner, or Tender thereof, to be 
© aſcertained by the Judge or Court that awarded 
© the Writ, and endorfed on the ſame, not ex- 
© ceeding 12 d. per Mile, and upon Security gi- 
ven by the Priſoner's own Bond to pay the 
* Charges of carrying him back, if he be re- 
© manded by the Court, and that he will not 
make any Eſcape by the Way, ſhall make Re- 
© turn/of ſuch Writ of Habeas Corpus, and bring 
the Body of the Party committed before the 
Judges or Barons of the Court from whence 
the Writ ſhall iſſue, or to ſuch Perſons before 
* whom the Writ is returnable ; and ſhall certify 
© the true Cauſes of his Detainer or Impriſon- 
© ment : But if the Place of Impriſonment be be- 
« yond twenty Miles, and not above one hundred 
© Miles off, then 10 Days is allowed for the 
« ſame; and if further, it ſhall be within 20 
© Days, and no longer. 

II. © And Perſons committed or detained for 
© any Crime (unleſs for Treaſon or Felony ex- 
© preſſed in the Warrant, as aforeſaid) in the Va- 
© cation-time, may complain to the Lord Chan- 
* cellor or Keeper, or any Judge, who upon 
© View of the Copy of Commitment, or Oath of 

* its 
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its being denied, ſhall upon Requeſt by ſucli 


Perſons, or any in their Behalf, atteſted and 
ſubſcribed by two Witneſſes, grant a Habeas 


© Corpus under the Seal of their reſpective Courts, 


c 
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returnable immediately ; and on Service thereof, 
the Officer within the Times before limited 
is to bring up ſuch Priſoner before the ſaid Lord 
Chancellot or Judges, before whom the Writ 
is made returnable, with the Cauſes of his Com- 
mitment ; and thereupoh, within two Days 
after he ſhall be brought up, the Priſoner ſhall 
be diſcharged from his Impriſonment, on en- 
tering into Recognizance with ohe or more 
Sureties, to appear in the Court of King's 
Bench the Term following, or at the next Aſ- 
ſizes, Seſſions or general Gaol- delivery, or ſuch 
other Court ſor the County where the Offence 
is cogniſable; into which Court the Writ, Re- 
turn and Recognizance aforeſaid, ſhall be certi- 
fied; unleſs it ſhall appear that the Party is de- 
tained upon a legal Proceſs or Warrant, for 
ſuch Matters or Offences which are not Bailable 
by Law. 0 | 

III. Provided always, that if any Perſon ſhall 
negle& to pray a Habeas Corpus for his Inlarge- 
ment, by the Space of two Terms after he is 
committed, he ſhall not have any ſuch Writ in 
Time of Vacation, in Purſuance of this A&. 
IV. If any Officer or Officers ſhall refuſe to 
make their Returns, or to bring the Body of 
the Priſoner as aforeſaid, according to the Com- 
mand of the Writ, within the Times aforeſaid ; 
or upon Demand made by the Priſoner, or any 
in his Behalf, ſhall refuſe to deliver a true Copy 
of the Warrant of Commitment, within 


Hours after demanded, ſuch Officers, * 
6 6 


Ok the Liberty or the Subject. 369 


cc. in whoſe Cuſtody the Priſoner ſhall be dea 
© tained,'ſhall forfeit ſor the firſt -Offente 100 /: 


. v3. Oo wer 
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and for the ſecond Offence 200 J. to the Party 


'grieved, and be rendered incapable to hold their 
Offices": The Penalties to be recovered by Ac- 
tion of Debt, Bill, Plaint, or Information, in 
any of the King's Courts at Meſtminſter, wheres 
in no Eſſoin, &t. or Stay of Froſecution ſhall 


be admitted or allowed. 
V. © Arid no berſon, who ſhall be delivered 


and ſer :ar-latge by Habeas Corpus, ſhall be a- 
gain impriſoned for the ſame Offence, by any 


Perſon other than by legal Order and Proceſs 


of ſuch Court, wherein che ſhall be bound by 


Recognizance to appear, or other Court having 
Juriſdiction» of the Cauſe: And if any other 
Perſons ſhall knowingly impriſon again the Fer- 
ſon. delivered or ſet at large, they ſhall forfeir 
to the Priſoner 500 /. to be recovered as afote- 

ſaid. 2712 * 444 
VI. deb contimitted for High Treaſon or 
Felony, plainly and ſpeclally expreſſed in the 
Warrant, upon Prayer in open Court the firſt 
Week of the Term, or fitſt Day of the Seſ⸗ 
ſions of Oyer & Terminer or Gaol-Delivery to 
be brought to Trial; if they are not Indicted 
the next Term, Seſſions of | Oyer & Terminer, 
or Gaol. Delivery after ſuch Commitment, the 
Judges upon Mqtion made in Court the laſt Day 
of the Term or Seſſions, ſhall ſet them at Li- 
berty upon Bail, unleſs it appear on Oath, that 
the King's Witneſſes could not be produced 
that Term or Seſſions: And if any ſuch Per- 
ſons committed as aſoreſaid upon ſuch Prayer 
aforeſaid, ſhall not be indicted and tried the 
B b © ſecond 
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© ſecond Term or. Seſſions aſter Commitment, 
© they hall be mee from choir" N er 
. — 5 
VII. © But nagking in this AQ ſhall den? to 
« diſcharge out of Priſon any Perſon charged in 
Debt or other Action, or with Proceſs in any 
Civil Cauſe, but that after his Acquittal for bis 
© Crime, he ſhall be 11 in. Cultody for ſuch o- 
Ather Suit. 

VIII. If any Perſon, or Perſons, | Subjekts of 
i: e-this Realm, ſhall be committed to any Priſon, 
or be in Cuſtody of any Officer, for any Cri- 
minal Matter, the ſaid Perſon ſhall-nob be remo- 


ved from the ſaid. Cuſtody into the Cuſtody of 


R 


© any other Officer; ; unleſs it be by Habeas Cor- 

s, or ſome other legal Writ, or where the 
K prifober is delivered to the Conſtable to be car- 
© ried to Gaol, Sc. or when any Perſon is ſent by 
Order to the, Houſe! of Correction, or removed 
© from one Prifon to another in the ſame Coun- 
© ty: in Order to a Trial or Diſcharge; or in caſe 
© of ſudden Fire, Infection, or other Neceſſity. 
© And Perſons making out and ſigning any War- 
© rants for Removal, contrary bereto, or counter- 
* ſignivg-the ſame, and the Officers obeying or 


«executing them; :ſha'l incur the Forfeitures be- 


© fore. mentioned both for the firſt! and Second 
6 Ottence, to the Party grieved.  ' 

IX. And any Priſoner may; move tor and ob- 
© tain his Habeus Corpus, a1 well out of the 
© Chancery or Exchequer, as out of the Courts 
of King's Bench or Common Pleas; and if the 
Lord Chancellor ot any Judge or Baron, ſhall 
deny any Writ; of Habeas Corpus required to 
6: be granted as ns = {ball forfeit to the 
| 8 Party 


{ 
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© Party N tetoverable in Manner 
© aforeſa ni 3063100 hy 03 11% 

X © And''it is declared that Writs of Hibtas 
© Corpus may rum into any Coonty Palatine, the 
© Cinque Ports; and other p Poe Places of 
F FF aan and into the en of Je fey or Guern- 

* 1 

Ef No Subje& of this Realm ſhall be ſene 
© priſoner into Scotland, Felaud, or into any 
© Parts beyond the Seas, which are or may be 
© within or without the Domihions' of his Mije- 
© ſty, his Heits ot Succeſlors:' And if any of the 
15 10 Subjects be ſo impriſoned; it is illegal, and 
© every ſuch Ferſon wal for | ſuch Impriſon- 
ment have an Action of falſe Impriſonment, a- 

* painſt hifi by whom he ſhall 'be committed, de- 
© tained, impriſoned, ſent Priſoner or tranſported, 
* and againſt all Perſons that ſhall frame, con- 

© trive, write, ſeal; or counter. ſign any Warrant fof 
© ſuch Commitment, or ſhall be adviling, aiding 
or aſſiſting in the ſame; and ſhall have Judg- 
© ment to recover treble Colts, belides Damages, 
© which Damages ſhall not be leſs than 500 , in 
© which A no Delay or Stop of Proceedings, 
© nor no Injuncti A or Privilege, Oc. 
fall be allo and the Perſon or Perſons ſo 
1 offending as aforeſaid, being lawfully convicted 
© thereof, {hill be difabled to bear any Office of 
©'Truſt or Profit within the Realm, or Dominions 
© theteunto: belofipt g, and incur the Pains, Pe- 

© nalties and Forfeitures ordaitied by the Statute of 
fpramunire made in the 16th Year of Rich. II. 

© arid be incapable of arry Pardon from the King, 
© his Heirs or Succeffors. | 
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XII. This Act ſhall not xg to, any Per- 
ſon who by Contract in Writing ſha 
any Merchant or Owner. of 2 Plantation, Cc. 
to be tranſported, and ſhall have received Ear- 
neſt upon ſuch Agreement: Nor to Perſons 
convicted of Felany, and praying to be tranſ- 
ported beyond the Seas, who may be ſo tranſ- 
© ported into any, Parts notwithſtanding this Sta- 
© tute; nor to the Impriſonment of any Perſon 
© before the Time limited for the, Commence- 
ment of the, Act, or any Thing, thereto rela- 
Aeg; nor to Perſons reſident in this Realm, 
© that ſhall have committed. any Capital. Crime in 
* Scotlaud or Ireland, &c, but that ſuch Perſons 
c may be ſent to receive Trial as before this Act. 
XIII. And Perſons offending againſt this Act 
0 "ſhall not be impleaded for any: Offence, unleſs 
the ſame be; done within two Vean at. moſt af- 
ter the Offence was committed, in caſe the 
Party grieved ſhall not be then in Priſon; and 
if he ſhall be in Priſon, then within two Years 
© after his Delivery aut of Priſon, or Deceaſe. - 
XIV. After the Aſſizes proclaimed for pany 
© "County, no Perſon, ſhall, be removed from the 
g common Gaol upon - any. Habeas Corpus, parſu- 
ant to this Act, but ſhall be brought thereupon 
before the Judge of Aſſize in open Court: But 
after the Aſſizes are ended, any Perſon detained 
may have an, Haleas Corpus, according to the 
c Direction and Intention of. D 
XV. If any Information, Suit or Action, be 
©, brought againſt any Perſon or Perſons for Of- 
© fences againſt this Law, the Defendants may 
plead the General Iſſue, and give, the Special 
© Matter in Evidence; and the 55 Matter ſhall 
be as available to all lntents, as if they had 2 
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ed or alledged the ſame Matter in Bar or on 
y * charge * ſoch Information, Suit or Action. 
XVI. Perſons appearing! to be committed As: 
C Acceſſily before the Fact, to any Petit Treaſon: 
© of Felony, or upon Suſpicion thereof, which 
© ſhall be ſpecially expreſſed in the Warrant 
* of Commitment, ſhall not be removed or 
© bailed by Virtue of this Act, or in any other 
Manner than they eulgkhe have been n the 
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Of the King and bis 3 
and the Officers and Minitkers 'of 
Juſtice, SEE him. n ll 


- 5. 03 9712.01. Stent ver 7% 
_ HE! Kibg:i is he, who hath the higheſt, 
Rule over the whole Land. Our King: 

being above alh others, he hath thete- 
fore many ſingular .Privileges. and Preheminences 
in him beyond all other Perſuns: And he, ſor 
the Excellency of his Perſon and Greatneſs of 
his Office, bavafcribed/ts/him by Law ſome of. 
the Actributes even of God:z1a8 Sovereignty! and; 
Power Ommipteſence,/ Immortality, Verity and Ju- 
ſticeg/ c. But this is to be 28 in his- 
publick or political Capacity; for- in his private 
or natural; Capacity, the Law dock on him as 
Mortal, and ſùbject te the Infirmities of »other : 
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374 Of the King and his Pꝛerogatibe. 
As to the Prerogatives of the King, they are 
calen Jura Regalin, or Iuſiguia Coronæ; and are 
inſeparably annexed to the Crown ſo that none 
but the King bimſelf may have and uſe them: 


Andi che particular Payer and Prarngatius-of tho 
King: _—_ its Exerciſc!in qheſe ben vc 


oaks the King i Head of the fins. 
F vr As he is Supteme Head of the Church. 
3. As Lord Paramount of all; Lands, and 
Grants of the King. 
4. His Debts how paid, and * ne 


. — ia Civil-Caſes, & 2 —5* 
* - 


— — 2 — — 
3 » 


1. It is the King's Royal Prerogative t to * 
War or Peace; to ſend and receive Ambaſſadors, 
arid! mäke Leagbes atid MTreaties with Foreign 
States. i And as ee of the State, he calls, con- 
tinues, prorogues an d gjfſalves Patſiameats « and 
all Statutes are to bade Ris Royal Aſſent, which 
he may refuſe to give to a Bill; but his Denial 
— — he will adviſe 7 it, and not ari * 

Ia mode, 0% elne 
An dallng or diſſolving Parliarnentsj-dieclajing 
War and Peace, &c. his Proclamation hastthe Ef- 
fect of a Law; the he cahnot by Praclamation 
introduce new | Laws; yet he may inforce> old' Sta- 
tutes diſcontinued; and he may diſpence with: a 
penal Sratute, wherein his Subjects have not any 
Intereſt The King may take the Benefit of any 
Statute, althoè he be not named; but. Acts of 
Parliament do not bind the King, vif he is not 
ſpecially named; o unleſs they jaar ley the Com- 
monweahkh, ſuppreſs Wrong or Fraud, Cr. in 
which Caſes they are binding to him. 3 Iuſt. 162. 


2 Juſt. 743. 5 Rep. 14. 7 Rep. 32. 3 
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It is his Prerogative alone to diſpoſe: and govern: 
the Militia of the Kingdom: Abd he bath the 
Command of all Forts, and Places of Strength, 
cc. Alſo- Authority in the Making and Caſting! 
of Ordnance. Hel gives Commiſſions for -levying! 
Men and Arms, by Sea and Land; and diſpoſes 
of all Magazines; Ammunition, Caſtles, Fortreſſes, 
Ships of War, and Publicx Money: The Kin 
may lay Imbargoes on Shipping, but then it mu 
be pro bono Publico; he may, if he fee Cauſe, os! 
pen or ſhut the Sea - Ports, and forbid the Paſſage 
of his Subjects over Sea without Licence, &c. 
The Ports he may not diſpoſe of to àᷣ Subject, hut 
ſhall appoint Officers for the Cuſtody thereof, un- 
der him. 12 Rep. 34. 11 Rep, 86. 1 Salk. 32. 
He hath Power to make an Allen free- born; 
and to grant Letters of Safe Conduct to fo- 
reign Parts: He can put a Value upon che 
Coin whick is made by his Authority, and make 
foreign Coin current by Proclamation; * and to 
make Money, the Law gives the King all Mines 
of Gold and Silver ; or where the Gold and Sil- 
ver in Mines is of: the greater Value, which are 
called Royal Mines. Plowd/3 14. 9 H. 3. 320 
All Writs, and Procefles, Commiſſions, Ce. are 
in the King's Name; and he may erect Courts 
of Juſtice, which ſhall proceed A 
the Common Law: He may take and: create Uni- 
verſities, Colleges, Counties, Boroughs, Fairs, 
Markets, &c. And no Foreſt; Chaſe or Park can 
be made, or Caſtle built, without the ' King's 
Leave. The King by his Prerogative may incor- 
porate 2 whole City, Pariſh, &c. or Part of it, and 
grant and annex to ſuch Corporations divers Fran- 
chiſes; tho” they inay not under Colour thereof 
„ e aan te 


376 Of the king and his Peerdgative. 
ſer up a Monopoly, which: is againſt We Jen. 
Cent. 285. 4 Iuſt. 294. Ney 1 82.) 0 \ 

'The King is the Fountain of Honour, ran has 
the ſole Power of canferring Dignities and ho- 
novrable. Titles; as to make Dukes, Earls, Ba- 
rons, Knights of the Garter, & And he names, 
creates, makes and removes the great Officers of 
the Government: He determines Rewards and 
Puniſhments; modęrates Laws, and pardons Of- 
feodets. But the King canot pardon... Murder, 
Where Apeal is brought by the Subject; and Par- 
dons of felony Cr. ſnall be granted only where 
the King may lawefully do it, according to his 
Coronation Oath. * 1555 2 Aff. 306. Stat. 
14. Ed. 3 5 

And altho' the King: hath an ksteretr in every 
Subject, and a Right to his Service; he cannot 
diſcharge the Right of a Subject, or hinder 3 
of a Remedy the Law gives him. Sab. 168. 

2. As Supreme Head of the) Church, 55 
King hath power to call a National or Provincial 
Council; and by his Royal Aſſent the Canons 
made in Convocation have the Force of Laws: 
And to him the laſt Appeal is wade. 4 oft 325. 
1 Danv. Abr. 73: bt 

-;:Fhe King bath this — in be Couvoni 
cation of the: Qergy; that when it is called, it is 
by bis Writ; it may not make any Canons with 
out his licence; if the King . pleaſes he may fic 
there, as he doth in the Parliament; and he hath 
a negative Voice as he hath in Parliament. The 
Archbiſhop af Canterbury, who is Preſident, pro- 
rogues and diſſolves it by the King's Direction; 
and the Clergy called to the Convocation ſhall 
bave the ſame Privileges as Members of Parliament. 
Cromp. Jur. 4. Stat. 25 H. 8. 8 H. 6. c. 1. 


By 
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By bis Prerogative, the King hath the Supreme 
Right of Patronage all over England ; and is the 
Fondder and Patron of all Biſhopricks, Cc. ſo that 
none can be made Biſbop but by his Nomination 2 
And the Election of Biſbops is to be by the King's 
Conge de Eſlire, or Licence to elect the Perſon 
— by the King; and if the Dean and Cha 
ter ſail to make Ele&ion, the King may nominate, 
Cc. by Letters Patent. But the Dean and Chap. 
ter having made their Election, certify it to the 
King, and the Archbiſhop, Cc. and then the King 
gives his Aſſent under che Great Seal. 1 Toft. 96. 
25 H. 8. c. 20. | 

The King has tpt-bnly'thi Choice 108 Making 
of all Biſhops, but of Deans, and the like Clergy- 
men: And he may Licence a new'Biſhop'to re- 
tain his old Parſonage in Commendam; and here 
2 Biſhop may hold the Profits of a Benefice ſor a 
Time, by Way of Commendam, this cannot be 
done without the King's Licence. The Cuſtody- 
of the Temporalties pt every Biſhop and Arch- 
biſhop, during the Vacancy of the Secs, belong: 
to the King, and he may grant it away; and 
the King may preſent to a void Advowſon, when 
the Temporalties are in bis Hands, 1 Cro. 542. 
Davis 55. E N. B. 34. 1 Inft. 398. 

He may make any Biſhop, or other perſbty i in 
Holy Orders a Privy Counſellor, Juſtice of Oyer 
and Terminer, Juſtice of Peace, Ce. or give them 
Powet to execute any Temporal Authority. The 
King, accerding to the Statutes, may diſpence 

wit Par of Benefices, and Non · reſidence of 
ymen, where there are two or more Bene- 
— With Cure: Ap ropriations of Church Bene- 
fices, made by Conlent of the Patron and Ordi- 
ber, muſt be with the” King's Licence. * 
8 
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the Patron of à Church neglects to preſent to the 
ſame in fix Months, the Biſhop, of the Dioceſe 
hath the like Lime $0 do it; and on his De- 
fault, the Archbiſhop is to preſent, within ſix 
Months; and; he pot doing it, the King ſhall pre- 


ſent to the Chyrch. 20552. 17 Car. c. 22. 


11 Rep. 10. 2 Kol. Abr. 366. | 
Churches, are founded by the King, "ng, be 1. 

cenſas others to-foung chem, exempt from! the Or- 

dinary's JIuriſdiction; and be hath the Tithes of 

Foreſts and Places extraparochial, which he may 

erer by Letters Patent: Alſo. the Lion xſhal pay 
o Tithes, &c. 1 Cro. 511. 

3. The King is Lord . 1 all the 
Lade in gland; and all Eſtates for, Want of 
Heirg, or y Forſeiture, eſcheat to him: He ſhall - 
have the Lands of Felons, Cc. convict; and the 
| Goggs of Felons and Fogitises; Goods and Chat- 
tels of Pirates; e of the dea, Or. Stat, 17 
Ed. a. 4 Inſt. 136," 2 "9H 10 

All. Lands are aig. — be holden of the king; 
Lands. in the King's ene 8 free from, Te- 
nurg ;, aud OR Ong INI Jointenant with 
any one: ere the ule of che King and of a 
common Pere — concurs, bus, Tie, Mall, be pre- 
ferred. No Diltreſs can be made upon the King's. 
Poſſeſſion; yu he may, diſtrajn out of, his Fee in 
other Lands, &c. and may take Diſtreſſes eſſes in the 
Highway. Goods and Chattels may go in Suc- 
ceſſion to the King, ed they may not to any 
other fole Corpotetion. 1. _ wore $3. 
2 Inſt. 13 1. 1 Iſt, g. ian 

The King muh Thing i in, 40800 which: 
another cannot; audorglerye Rent to a Stran- 
get, c. He cannot grant or take ang Lagg, (not 
caſt ron him by Dileont) but by Matter af Re- 
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cord: And the Kipg may not grant an Annuity to 
charge his Perſon, which is not chargeable like the 
Perſon of 2 Subject; thou 9 he may grant it ou 

of the Revenue of Exci The Grant 0. 
the King is taken favqurably for him, and moſt 
ſtrongly againſt another ; and he may avoid his 
own Grant for Deca 4 N. 54. 2 Inſt. 186, 
Plowd. 243. 1 Salk. 58. 

The Kings, Grant is nod for himſelf aud 
Succeſſors, his Succeſſors are not named: 
But if a Grant is made by the King, and a for- 
mer Grant is in Being of the ſame Thing, if it be 
not ; recited, the Grant will be void; yet there 
may be a Non Obſtante to a former Grant, If the 
King is rb in his Grant, as where it con- 


tains more n Was intended to be granted, Gr. 
it is void: And the King's Grants may be voi 
by Reaſon « Incertainty ; where Debts and Du 


ties are granted, without ayiog.. in particular 
what Duties, &c. Thoy ough when there is a par- 
icular Certainty preceding, they halt, not be. de- 

ved by any 1ngertainty ar Miſtake, which fol- 


loves it. Telv, 3 Jer 7. 4 12 Rep. 
46. 1 Med, ng 2 5 " % Fr 


A Grant of he, Kin to p Cor ration, that 

' ey ſhall. wv be {blended f 110 177 atiſin 
there, elf, 885 2 than We the elves, Cc. thi 
ings not th King, pere he 6 aft And the 
may o by rant excl ude himſelf from 
5 owing. Pleas of the Crown ; 5 1 it concerns 
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Writ; and ,unt} he may pro- 
tet the Debtar. 1 OY the : Artell 'of others. But 


We a LING. . may ſue the King's 
"Debtor, 
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386 Of the Ring and his Pꝛerogative. 
Debtor, notwichſtanding he hath a Protection, 
and recover Judgment againſt Him; though he 
cannot have Execution, unleſs” he give Security 
to pay the King's Debt. If a' Debtor hath not 
a Writ of Protection, he may be in Execution 
for a common Perſon, as well as the King: And 
the Debt of the King ought to be in equal De- 
gree with that of his Subject, to have Preference. 
1 Inſt. 130. Stat. 25 Ed. 3. c. 19. 33 H. d. c. 39. 
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An Cc. 2 Fs Uo 45+ Hob. 210 


Writs or ap hon (a out. for. the e Pipe of 
Juſtice, he 10 no other Witneſſes than himſelf, 
as Teſte meipſe, Cc. The 1. cannot be 3 18 
or under Age; and in bim the Law will ſee, no 
Defect, Negligence or Folly, _ 1. Inſt. 41, 57. 
Theſe Prerogatives and others ariſę to the 
King, from the Reaſon of the Common Law; 
which allows that to be Law almoſt in every 
Caſe for the King, which is not ſo. for the Sub- 
ject: But the King's Prerogative doth not extend 
to any Thing, injurious to his Subjects; ſor the 
King by our — w can do no Wrong. Finch 85. 
_. The King or Queen may make Laws, by Au 
. of Parliament, to bind the Crown, &«. 
s of England are to be Proteſtants, and join in 
e of the Church of England: And 
the King's Coronation Oath. is Settled: by Statute. 
Stat, 1.0 M. 12 M. 3. 4 Anu. 1 Geo, 1. 


3 Legs 
145 


The Oath of the King at bis Coronation, 
admmniſtred by the Archbiſhop, YC. ö 


0 E ſolemnly promiſes and Sweats, cat be 
H * will govern the People of this Kingdom 

© of England, and the Dominions there 

© longing,: according to the Statutes in Par . 
* agreed on, and the Laws and Cuſtoms, of the 

« ſame; that he will to his Power cauſe Law and 

< -Jultice, in Mercy, to be executed, in ,all his 


11.) * Judg- 


382 Of the King and his Pꝛerogative. 
< Judgments; that he will to the utmoſt of his 
power maintain the Laws of God, the true 
© Profeſſion of the Goſpel, and the Proteſtant Re- 
© formed Religion eſtabliſhed by Law : And pre- 
© ſerve unto the Biſhops and Clergy, of this Realm, 
© and to the Churches committed to their Charge, 
© all ſuch Rights and Privileges, as by Law do or 
« ſhall appertait unto them, or any of them, All 
« which Things, put to bim by way of Qyeſtion, 
© the King promiſes to perform and l | 
© his Hand upon the Holy Goſpels, and then Ki 
, 04 ates 


Prerogative of the Quz xx and Prince, 


HE Queen in our Law is either ' ſhe that 

holds the Crown of this Realm by Right 
of Blood; or who is married to the King; the 
firſt of which is called Queen Regnant, and the 
laſt Queen Conſort She who holdeth by Blood 
is, in Conſtruction of Law, the ſame with the 
Kitig, and hath the like Regal Power and Autho- 
ty; but the Queen Conſort is inferior to the King, 
and his Subject. 3 Inſt. 7. 1 Mar. cap. 1. 

By the Common Law, the Queen as the King's 
Wife, partakes of ſeveral Prerogatives above other 
Women: She is a Publick Perſon, exempt from 
the King; and capable of Lands or Tenements 
of the Gift or Grant of the King, which no o- 
ther Feme Covert is: And ſhe is of Ability, with- 
out the King, to purchaſe or grant Lands, and 
make Leaſes ; ſhe'may have in herſelf the Poſ- 
ſeſſion of perſonal Things, during her Life, &c. 
But both her Real and Perſonal Eftate goes to 
the King after her Death; if ſhe do not in her 

| Life- 
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Life-time diſpoſe of them, 'or deviſe them awa 
by Will. 1 Int. 3; 31, 133. 1 Roll. Abr. 9 z. 
The Queen may ſue and be ſued alone, in het 
own Name only, by Pracipe, not by Petition; and 
no Wricof Right is to be directed to her, but to her 
Bailiff : She ſhall not find Pledges in an Action, 
or be Amerced as another ſhall be. In a Wrie 
of Quare Impedit brought by the Queen, on her 
being diſturbed 'in preſenting to a Church, ſome 
ſay Plenarty is no Plea againſt her: Acts of Parlia- 
ment relating to her need not be pleaded; for 
the Court muſt take Notice of them, as they 
do thoſe that concern the King, becauſe ſhe is 
a Publick Perſon. Finch 86. 2 Taft. 361. 8 
Rep. 28. | 30% ORs 2002 | - 
In caſe a Tenant of the Queen aliens Part of 
his Land to one, and Part of it to another; the 
Queen may diſtrain in any one Part for the Whole, 
as the King may do: And fhe' is not bound | 
the Statute of Marlbridge apaitiſt driving of a 
Diſtreſs out of the County, If the King take an 
Alien to Wife, ſhe ſhall have the Queen's Dow- 
ry; and the Queen hall pay no ol}, c. 4 Rep. 
23. Plowd. 124, 231. 1 Ii. 133 
At any Time during the King, Abſence abroad, 
he may conſtitute the preſent Queen Regent of 
the Kingdom, without taking the Oaths, or her 
doing any Act required by Law, to qualify any 
others. Stat. 2 Geo. 2. c. 27. | 
As ſor the Prince of Wales, to plot his Death 
is High Treaſon. He is not reſtrained by the 
Statute 1 Hen. 4. cap, 6, concerning the King's 
Grants: The Judges are to take Notice of an Act 
of Parliament made for him, without pleading it, 
and the like. 8 Rep. 28. | 
| And 
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384 Ok the King and his Pꝛerogative. 
And the King's other Children have ſome Pri- 
vileges more than other Men's Children; being 
born beyond Sea, they are inheritable to Land here, 
Cc. 4. Rep. 23. 1 Inſt. 133. 0 en 


The Privileges of the Nobility 


iE Nobility. and Peerage of this Kingdom 
. is created. by the King, either by Writ or 
Letters Patent. The calling up a Lord by Writ is 
the moſt ancient Way, and gives a Fee-ſfimple 
in a Barony, to him and his Heirs, without Words 
of Inheritance; bur, the King may limit it to 
Heirs Male, or the Heirs of the Body; and if he 
dies before he fits in Parliament his Blood is not 
ennobled : But the Creation by Letters Patent is 

ood, and makes the Peerage ſure, tho' he never 
Pe in Parliament, and his Heirs ſhall inherit the 
Honour, purſuant to the Words of the Patent. 1 
Inſt. 16. 2 Juſt. 48. 1 36 3 

All Peers of the Realm are looked upon as 
the King's hereditary Counſellors; the King and 
whole Kingdom have an Intereſt in the Peerage 
of every Lord: And the Privileges belonging to 
our Nobility, beyond other Men, are very great. 
The Perſon of a Peer, as well out as in Parlia- 
ment Time is privileged from all Arreſts ; unleſs 
for Treaſon, Felony, or Breach of the Peace, &c, 
and this Privilege is ſo extenſive in Reſpect of his 
Perſon, that the King may not reſtrain any Peer 
of his Liberty, without Order of the Houſe of 
Lords, except it be in Caſes of Treaſon, .&c. 6 
Rep. 52. | | 
Peers are not to be arreſted upon mean Pro- 
eels, or on Execution for Debt or Treſpaſs, be- 


2 cauſe 


Df the King and his Pzerogative. 38; 
cauſe they are preſumed not only to attend the 
King and the publick Affairs; but the Law doth 
preſume they, bave ſufficient Lands in whith the 
may be diſtrained : But they may be apprehended, 
in Criminal Caſes. And tho' a Peer may not be 
arreſted in his Body , his Eſtate may be ſequeſtred 
for Debt, &c. upon a Proſecution after a Diffolu- 
tion and Prorogation of Parliament, or Adjourn- 
ment for above fourteen Days; when he refuſes 
to appear and anſwer, on a Bill or Complaint ex- 
hibited in the Chancery, Exchequer, &c. 6. Rep. 
53. Stat. 12 I. 3. a e e 
Every Lord of Parliament is allowed his Clergy 
in all Caſes, . where others are excluded by the 
Stat. 1 Ed, 6. c. 12. except for wilful Murder: 
And it is faid the, Lord Morley, who. was tried 
for Murder, and found guilty of Manſlaughter, 
was diſcharged without Clergy. - For Treaſon 
committed by a Peer of the Realm, he ſhall ' be 
tried by his Peers, Lords of Parliament: And if 4 
Nobleman be indicted of Murder or Felony, his 
Trial ſhall be by his Peers; but on au Appeal 
of Felony, which is the Suit of the Party, he 
ſhall be tried by an ordinary Jury of twelve 
Men. S. P. C 130. Sid. 277. 2 Inff. 49. Stat: 9 
HH 3. c. 29. e 1 ooh, * * 8 
In many Caſes the Proteſtation of Honour ſhal! 
be ſufficient in Noblemen; as in Trials of Peers, 
they proceed upon their Honour, not on Oath: 
And if any Peer is a Deſendant in 4 Court of 
Equity, he ſhall put in his Anſwer upon his Ho- 
nour (tho' formerly it was to be on Oath); And 
in Action of Debt upon Account, the Plaintiff be- 
ing a Peer, it ſhall ſuffice to examine his Attorney 
upon Oath, and not bimſelf: Though where a 
Peer is to make an Affidavit, or to be examined 
J Cc | as 
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25 a Witneſs, he muſt be upon his Oath like 

another Perſon. 9 Rep. 49. 3 Inſt. 29. 2 Salk. 
* 


12. 
e A Writ of Subpæna ſhall not be awarded a- 
uss a Peer out of Chancery in a Cauſe; but a 
Letter from the Lord Chancellor in Lieu thereof. 
No Capias or Exigent can be ſued out againſt 
Peers of the Realm, in Actions of Debt, or Treſ- 
paſs ; and no Eſſoin lies againſt them: In any Trial 
where a Peer is Plaintiff or Defendant, there muſt be 
returned on the Jury at leaſt one Knight, or it ſhall 
be Capſe of Challenge; but Peers on the Trial 
of a Peer may not be challenged, as Jurors may 
in Caſe of a common Perſon. A Peer may not 
be impanelled upon any Inqueſts, though the 
Cauſe hath Relation to two Peers. 2 Mod. 182. 
If any Perſon ſhall divulge or tell falſe Tales of 
any Lord of Parliament, by which Diſſention may 
happen, or any Slander ariſe, the Offender ſhall 
be impriſoned &c. and ſuch Lord may bring his 
Action of Scandalum Magnatum in the Name of 
tbe King and in his own Name, and recover 
large Damages; and the Defendant ſhall be other- 
wit: puniſhed, Stat. 12 R. 2. 

No Peer can be aſſeſſed towards the Militia, 
but by Aſſeſſment made by Six or more Peers : 
And the Houſes of Peers ſhall not be fearched for 
Conventicles, but by Warrant under the Sign 
Manual, or in the Preſence of the Lord Lieute- 
nant of the County, or one Deputy Lieutenant 
and two Juſtices of the Peace, c. 9 H 3. 13 
& 14. Car. 2. 

It was lawful by the Common Law for any 
Peer to retain as many Chaplains as he would; 
but by Statute their Number is limited, viz. a 
Duke to have ſix Chaplains, a Marqueſs or -reny 

ve, 
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five, Viſcount; four, Baron three Sc. Stat. 21 
H. 8. , 1 5 \ ; Feg#$ 4 

| Now I come to the Officers and Miniſters of 
Juſtice under the King, which I ſhall treat of in 


the Order following: 


1. Of the Judges of the Law. 
2. Of Shetifts of Counties. 
3. Of Coroners and their Duty. 
Of Juftices of the Peace. 
5. Of Conſtables, c. 


1. A Judge is a Chief Magiſtrate in the Law, 
to try Civil and Criminal Cauſes, and puniſh Of- 
fences: And our King hath the Nomination and 
Appointment of Judges. 1 Juſt. 56. 

The King in all Caſes doth.judge by his Judges; 
and Judges are to give Sentence according to Law, 
that which by Law they know to be Right, and 
what is alledged and proved: A Judge ought 
not to judge in his on Cauſe, or in Pleas where- 

in he is Party. And no one ſhall be judge of 
Aſſiſe in the County where born, or he doth 
inhabit, under the Penalty of 100 J. But this is 
not to prejudice any Judge of either Bench ar 
Weſtminſter, in hearing and determining Aſſiſes 
in thoſe Courts. 1 Juſt. 71. 7 Rep. 27. Stat. 18 
E. 3. | 5 2085 

If a Judge is doubtful or miſtaken in Matter 
of Law, a Stander-by may be allowed to inform 
the Court, as Amicus Curiæ. But no Judge hall 
generally be extepted againſt, or challenged ; 'or 
have any Action brought ** him for What he 
does as Judge. And to kill a Judge of either 
Bench, or of Aſſiſe, Cc. in their Places admini- 

C. 2 ſtring 
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ſtring Juſtice, is Freaſon: Alſo drawing a Wea- 
pon only upon a Judge in any of the Courts of 
juſtice, the Offender ſhall loſe his Right Hand, 
forfeit his Lands and Goods, and ſuffer perpetual 
Impriſonment. 2 Inſt. 178, 422. 1 Iuſt. 294. 
20 A. r. 2. HY nimmt! 

The Judges are freed from all Proſecutions 
whatſoever, except in the Parliament, where they 
may be puniſhed ſor any thing done by them as 
Judges: And there-Bribery in a Judge, which is 
a very high Offence, is puniſhable by Loſs of 
Office, Five and Impriſonment. If a Judge, who 
hath no Juriſdiction of the Cauſe, give Judgment 
of Death, and award Execution, which is exe- 
cuted, ſoch judge is guilty of Felony; and alſo 
the Officer who executes the Sentence. Though 
Judges are not in any Way puniſhable for a meer 
Error of judgment. 12 Rep. 24. Vaugh. 138. 
Cro. Jac. 65. H. P. C. 35. 2 Hauk. 4. 
Judges of the Common Law have no ordi- 
nary |uriſdiftion to examine Witneſſes at their 
Chambers; tho' by Conſent of Parties and Rule 
of Court they may on Interrogatories; and ſome 
Things done by judges at their Chambers, in 
order to Proceedings in Court, are accounted as 
done by the Court. They are to have a Paper 
of the Cauſes, which are to be ſpoken to in Court; 
and where ſpecial Matter ariſes upon reading the 
Record of a Cauſe, fo that the Judges are not for 

the Preſent ſatisfied of the Law, they order Paper- 
Books to be made and delivered them, containing 
Copies of the Record, that they may the better 
conſider of the Matters in Conteſt. 2 Lill. Abr. 
90, 91. o | {| | I 

Our Judges are to execute their Offices in pro- 
per Perſun, and cannot act by Deputy, as the 

| 3. Judges 
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Judges of Eccleſiaſtical Courts may: Yet where 
there are divers Judges of à Court of Record, 
the Act of any one of them is effecual, efpecially 
if their Commiſſion do not expreſly require. more; 
but what a Majority rules when preſent; is the 
Act of che Court. 1 RIII. Abr. 382. 2 Hawki 3. 

A Judge of B. R. cannot be made by Writ, but 
by Commiſſion under the great Seal; but he may 
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The Oath of a Judge of the Lac. 

BY”, "16.410 zie ods 53 03.43%; 
0 K* Judge ſwears, that be will well and 
: truly counſel the King, and take no Re- 
ward for doing of Juſtice; that be will adviſe 
no Man where the King is Party, maintain. no 
Plea, and deny no Man Right, but in all Things 
execute the Laws: That he will adminiſter 
Juſtice and Right indifferently to all Men; and 
this he ſhall not forbear or delay to do, tho' 
the King, under the Great Seal, or Privy Seal, 
or by any Order or Meſſuage command the con- 
trary, &c. And in ſuch Cale: he ſhall proceed, 
as if no ſuch Writ, Order, Meſſuage, or Com- 
mandment were come to him: And he ſhall 
be anſwerable in Body, Lands and Goods. 


Ke 


2. A Sheriff is the Chief Officer, under the 
King, of a Shire or County, for keeping of the 
Peace, and Execution and Service of Writs, and 
Proceſſes, &c. At Common Law, «Sheriffs. were 
choſen by the County; and by Statute, they are 
to have ſufficient Lands in the County where 

C 3 | choſen, 


choſen, to Anſwer the King and his People. 4 
Endl. 3. C. 9. 1163 £5.46 o £7235 It F 
The Power of:a Sheriff is Judicial, and Mini- 
ſerial : His judicial Authority conſiſts in trying 
and determining Cauſes in his Caunty- Courts; 
and in preſerving the Pedce of the County, he 
being by the Common Law the Principal Conſer- 
vator of the Peate there; and he is to aſſiſt the 
Juſtices of Feace, and raiſe the Poſſe Comitatis 
to ſuppreſs Riots, &c. Though bis judicial 
Power, as Conſervator of the Peace, is ſeldom 
uſed; being commonly executed by Juſtices of 
Peace. His miniſterial Power relates to executing 
Writs out of the King's Courts; and herein he is 
noͤt to diſpute the Validity of any Writ, but muſt 
execute it: Fer he muſt not let a Perſon eſcape, 
tho taken oh an erroneous Proceſs; but ſhall be 
excuſed by Reaſon thereof, in falſe Impriſonment. 
1 Inſt. 174. 2 Iuſt 193, 452. 5 Rep. 64. 
Bieſides them miniſterial Office to execute Pro- 
ceſs; &c. Sheriffs are to proclaim Statutes; return 
dic Trials in civil and criminal Caſes; make 
- Recurns- of- Writs forelecting Knights of the Shire, 
& c and they are to collect the Rents of the King, 
ſeiſe Profits of Lands forfeited, Goods of Felons, &c. 
To levy the King's Debts, and be accountable to the 
King for all Iſſues and Profits of their Counties; for 
which they are to give up their Accounts in the 
Exchequer « By Statute, Sheriffs ſhall have Al- 
lowance on their Accounts, for executing the 
King's Write, levying Eſtreats, &c. - Their Ac- 
counts fhall'not be delay'd; and 4000 J. yearly is 
fer apart at the Exchequer, and allowed the She- 
rifts of the ſevgral Counties, to help paſs their Ac- 
zunts.* Alſo they are to ſee that Criminals be 
Executed, and obſerve the Order of Law in put- 
| ting 
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ting them to Death. Dr. & Ku ch. 41. 23 K 
6. 33 H. f. c. 10. 3 Geo. 1. c. iy Mud: nar 
_ The Officers under the Sheriff are an Under- 
Sheriff, Bailiffs, Gadler, Cc. for whom he is 
anſwerable : As to the Under-Sheriff, his Power 
is the ſame with that of the High- Sheriff, he a&- 
ing in his Stead ; but all Returns by the Under- 
Ms iff are in the Name of the High- Sheriff; the 
 Under-Sheriff is removable ar PleFfare, and fome 

ſay but in Nature bf a general Balliff errant to the 
Sheriff in the whole County, as other Bailiffs are 
over particular Diſtricts. The Under-Sheriff is to 
file a Warrant of Attorney for his High-Sheriff in 
all the Courts at Meſtninſter by an Attorney of 
each Court; and ought always to have his Deputy 
Attendant in Courts, to receive and execute their 
Cominangh, ove Acpogrt of Buſineſs, ci And 
Sheriffs ſhall not take any Money or Reward 
for the Places of Under-Sberiff, Gaoler, Bai- 


lifs, Ce. 4 Toft. 114. 2 Lill. Abr. 511, 513, 

r 120 
Tf a Sheriff do not make Return of Writs, or 
making a falſe Return, he ſhall be amerced; or 
the Party may bring Action of the Caſe againſt 
him: Sheriffs are to let Perſons to Bail upon rea- 
ſonable Sureties ; and where a Sheriff takes a Bail- 
Bond of two good Men of viſible Eſtates: at the 
Time of taking it, if they afterwards become In- 
ſolvent, the Sheriff ſhall be excuſed. When any 
Sheriff is chargeaþle in his Life-time for a perſonal 
Tort, there the Action for it dieth with the Per- 
ſon; but if a Sheriff levies Money on a Feri 
factas, and dies, Action may be brought againſt his 
Executors for the Money, being a Duty: And 
if an Under-Sheriff procure Goods taken in Exe- 
a Cc4 | cution 
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cution to be appraiſed at under Value, and deli- 
ver them to the Plaintiff accordingly; ſor this 
Oppreſſion of the Defendant Indictment will lie. 
Sherifls are not to take above 1 f. in the Pound 
where under 100 l. nor more than 6 d. per Pound 
if above that, for levying an Extent or Execution; 
and 13. in the Pound of the yearly Value of 
Lands, for exequting a Writ of Habere facias Poſ- 
ſeſſionem, Cc, where the Whole exceeds not 100 J. 
per Ann. and 6 d. if above. 10 Rep. 70. Cro. 
E:1z. 808. Cro, Car. 539. Cro. Fac. 426. 29 
Elix. c. 4. 3 Geo. 1. c. 15. | 

Sheriffs may not continue in their Offices above 
one Vear; which alſo extends to Under-She- 
ritts: And no Sheriff is to act as a Juſtice of 
Peace of the County, during his Shrievalty ; nor 
an, Under-Sherift, Cc. be Attorney in any of the 
King's Courts, ſo. long as he bears the Office; 
though ſuch as are Attornies may practice in the 
Name of others. On the Deaths of Sheriffs, Un- 
der-Sheriffs are to act in their Names till others 
are appointed, and be anſwerable. Stat. 14 E. 3. 
c. 7. 42 Ed. 3. 1 M. c. 28. 1 H. 5. c. 4. 3 
OS 47 | Edo ; 


The Oath of a Sheriff by Statute, 


c T4. B. do ſwear, That I. will well and truly 
* ſervg the King's Majeſty, in the Office of 
Sheriff of the County of, &. and promote his 
* Majeſty's Profit in all Things that belong to my 
Office, as far as I legally can or may; and I will 
* truly preſerve the King's Righrs, and 'all that 
belong to the Crown, and will not aſſent to 
f decreaſe, leſſen, or conceal the King's Rights, 

3 | or 
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© or the Rights of his Franchiſes ; and whenſo- 
© ever [I ſhall have Knowledge that the Rights of 
© the Crown are concealed or withdrawn, be it 
in Lands, Rents, Franchiſes, Suits or Services, 
or in any other Matter or Thing, I will do my 
utmoſt to cauſe them to be reſtored to the 
Crown ; and if I may not do it myſelf, I will 
certiſy and inform the King thereof, or ſome of 
his Judges; I will not reſpite or delay to levy 
the King's Debts for any Gift, Promiſe, Reward; 
or Favour, where I may raiſe the ſame withour 
great Grievance to the Debtors; I will do Right, 
as well to Poor as to Rich, in all Things be- 
longing to my Office; I will do no Wrong to 
any Man for any Gift, Reward or Promiſe, nor 
25 Favour or Hatred; I will diſturb no Man's 

ight, and will truly and faithfully acquit at 
the Exchequer all thoſe of whom I receive any 
Debts or Duties belonging to the Crown; I 
will take e the King may loſe, 
or whereby his Right may be dilturded, ip ju- 
red, or delayed; I will truly ſerve, and truly 
return all the King's Writs, according to the 
beſt of my Skill and Knowledge; I will take 
no Bailiffs into my Service, but ſuch as I will 
anſwer for, and will cauſe each of them to 
take the like Oaths as I myſelf do, in what be- 
longs to their Buſineſs and Occupation; I will 
truly fer and return reaſonable and due Iſſues of 


their Eſtates and Circumſtances, and make due 
Panels on Juries of Perſons able and 4ufficient, 
and not ſuſpected or procured, as is appointed 
by the Statutes of this Realm; I have not fold 
or let to Farm, nor contracted for, nor have I 
0 granted or promiſed four Re ward or Benefit, nor 


- Will 
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them that be within my Bailiwick, according to, 
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* will I ſell or let to Farm, or contract for, or 
grant for Reward or Benefit by my ſelf, or any 
© other Perſon for me, or for my Uſe, directly or 
* indire&ly, my | Sheriftwick, ar any Bailiwick 
© thereof, or any Office belonging thereunto, or 
© the Profits of the ſame, to any Perſon or Per- 
* ſons whatſoever; I will truly and diligently exe- 
© cute the Laws and Statutes of this Realm ; and 
© in all Things well and truly behave my ſelf in 
* my Office, for the Honour of the. King, and 
© the Good of his Subjects, and diſcharge the 
* fame according to the beſt of my skill and 
© Power. | 


3. A Cotoner is an ancient Officer of this 
Realm, and his Office eſpecia ly concerns the Pleas 
of the Crown, and the Conſervation of the Pelce. 
There are generally four Coroners in a Cgunty ; 
in ſome Counties fewer, and in ſome but one, ac- 
cording to Uſage : And they are elected at the 
County Court, in full County, by the Freęholders, 
upon the King's Writ. | 151 

Coroners are to be Men of good Ability, and 
have Lands in Fee in the County where, choſen, 
to anſwer all People; and if inſufficient, .,the 
County ſhall anſwer for them: There are alſo 
| Special Coraners, within divers Liberties, as well 
as the ordinary Officers in every County; as the 
Coroner of the Verge, which is a certain Compal 
about the King's Court, &c. and ſome Corpora- 
tions and Colleges, are licenſed by Charter to ap- 
point their Coroners within their own, Precincts, 
2 fat. 174. 1 lu. 271. aol f byig 

Their Authority, like that of Sheriffs, is Judi- 
cial and Miniſterial ; Judicial, where one comes 
to 2 violent Death, and to take and enter Ap- 

peals 
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pars of Murder, pronounce Judgment upon Out- 
awries, &c. And they are to inquire of the 
Lands and Goods and Eſcapes of Murderers ; of 
* Trove, Wreck of the Sea, Deodands, 

c. The mijviſterial Authority is where Coro- 
ners execute the King's Writs, on Exception to 
the Sheriff, as being Party to a Suit, Kin to either 
of the Parties, and on Default of the Sherift, &c. 
And as Miniſters, Coroners muſt all join intheir 
Acts; but as Judges they may divide and act ſe- 
parate. On the Defaults of Sheriffs, Coroners 
are to impanel Juries; and in Caſe of two Coro- 
ners, if one is challenged, the other may execute 
the Writ, &c. yet both make but one Officer, 
4 Inſt. 271. 4 Rep. 79. 9 Rep. 119. 3 Lev. 
399. 2 H 5. 1 Salk. 144. a 

As the Sheriff in his Turn might inquire of 
all Felonies by the Common Law, ſaving the 
Death of a Man; ſo the Coroner can inquire of 
no Felony but of the Death of a. Perſon, and 
that Super viſum Corporis, When the Coroner 
hath Notice given him of a Perſon ſlain, or ſud- 
denly dead, he is to go to the Place where, and 
ſhall by his Warrant to the Bailiffs, Conſtables, 
Cc. ſummon a Jury out of the four or five 
Neighbouring Towns or Villages, to make Iu- 
quiry upon View of the Body ; and the Coroner 
and Jury are to inquire into the Manner of Kil- 
ling, and all Circumſtances that occaſioned the 
Party's Death ; as who were preſent, whether the 
dead Perſon were known, where he lay the Night 
before, & c. and examine the Body, if there be any 
Signs of Strangling about the Neck, or of Cords 
about the Members, &c. Alſo all Wounds muſt 
be viewed, and Inquiry made with what Wea- 
pons given, Stat. 4. Ed. 1. 4 Iſt. 271. 


And 
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And to diſcover the Truth, the Coroner may 
ſend his Warrant for Witneſſes, and take their 
Examination in Writing; and if any appear guil- 
ty of the Murder, he ſhall inquire what Goods 
and Lands he hath, and when the dead Body is to 
be buried : A Coroner may likewiſe commit the 
Perſon to Priſon, who is by his Inquiſttion found 
guilty of the Murder; affd the Witneſſes are to 
be bound by Recognizance to appear at the next 
Aſſizes, Cc. When the Jury have brought in their 
Verdict, the Coroner is to inrol and return the 
Inquiſition, whether jt be of Murder, Manſlaugh- 
ter, & c. to the Juſtices of the next Gaol-Delj- 
very of the County; or certify it unto B. R. 
where the Murderer ſhall be proceeded againſt. 
If a Coroner doth not come to inquire, having 
Notice of the Death of any Perſon, he may be 
fined and Impriſoned by the Juſtices; and he 
Mall be fined and impriſoned for not certifying 
his Recognizances, and the Evidence and Inqui- 
ſition taken before him, to the Court where they 
ought. 2 Roll. Abr. 32, Cro. Elix. 135. Stat. 
x” 2, 8&..6..13. 5; | | 
| The Coroner is to fit on the Body of every Pri- 
ſoner that dies in Priſon, and inquire if he died 
by the Dureſs and ill Uſage of the Gaoler, which 
is Murder: And the Coroner's Inquiſition being 
final, he ought to hear Counſel, and Evidence 
on both Sides. ff the Body of a dead Perſon is 
buried before the Coroner comes, he may in con- 
venient Time take up the ſame, in order to view 
it; and in ſuch Caſe the Town ſhall be amerced, 
as it ſhall be, if the Body is ſuffered to lie fo . 
Jong that it ſtinks, or cannot be judged how it 
came by his Death, &c. A Coroner may find any 
Nuſance by which the Death of a Man happens ; 
and 
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and the Townſhip may be amerced: If one is 
ſlain, in the Day, and the Murderer eſcapes, the 
Town where done -ſhall be amerced, and the 
Cotoner is to inquire thereof on View of the Bo- 
dy. 3 Inſt. 91. Bro. Coron. 167. 2 Danv. Abr. 
209. 1 Nelſ. 536. Stat. 3 Hen. 7. 

If a Body is drown'd, and cannot be found to 
be viewed, the Inquiſition muſt be taken by Ju- 
ſtices of Peace, on the Examination of Witneſſes, 
Cc. A Coroner's Inqueſt may be quaſhed, where- 
upon he is to make a new one; and for Miſma- 
nagement of the Coroner, filing of the Inquiſi- 
tion may be ſtopp'd: If he hath been guilty of 
Bribery, @c. Commiſſioners may be otra to 
take a new Inquiſition, on the Teſtimony of Wit- 
neſſes, By Statute, Coroners concealing Felonies, 
Cc. are to be fined, and ſuffer one Year's Im- 

riſonment: They ſhall not take above 135. 4d- 

ee, of the Goods of the Murderer, or out of 
the Amercement of the Vill for the Eſcape, if he 
be gone; and where a Perſon is flain by Miſad- 
venture, the Coroner is to take no Fee, on Pain 
of 40s. 5 Rep. 110. 1 Mod. 82. 3 F. 1. c. 9. 
3 H. 7. c. 1. 1 H. 8. c. 7. : 


The Oath of a Coroner adminiſtred by the 
Sheriff. 


c OU ſhall ſwear, that you will well and 
truly ferve our Sovereign Lord the King 
and his People in the Officg of a Coroner, and 
as one of his Majeſty's Coroners for this Coun- 
ty of S. and therein you fhall diligently and 
faithfully do and execate -all and every Thin 
and Things belonging to your ſaid Office, ac- 
* cording 
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© cording to the beſt of your Knowledge and 
© Power, both for the King's Profit and the Good 
© of the People within the ſaid County; according 
© to the Direction of the Statutes, or Acts of Par- 
© liament in that Caſe made; taking ſuch Fees ag 
© you ought, and without _ any Bribes or 
© Fees more than the ſaid Acts do allow. 


So help you God. 


4. A Juſtice of Peace is a Perſon appointed by 
the King's Commiſſion to keep the Peace of the 
County where he dwells; but theſe Perſons are 
rather Commiſſioners of the Peace, of whom ſome 
of the greateſt Quality are of the Quorum, be- 
cauſe Buſineſs of Importance cannot be «done 
wichout the Preſence of one of them. 

And a Juſtice of the Peace is a judge of Re- 
cord, for he may take a Recognizance of the 
Peace, which none but a Judge of Record can 
do; and hence they are called Juſtices, being be- 
fore the 1 Edu. 3. called Conſervators of the 
Peace. The Power of appointing Jultices of Peace 
is only in the King, tho' they are generally made 
at the Diſcretion of the Lord Chancellor, by the 
King's Leave; and the King may appoint in every 
County of England as many as he ſhall think fit. 
Dalt. Juſt. 8. Lamb. 186, : | 
The general Commiſſion of the Peace, by Sta- 
tute, began 1 Ed. 3. tho' before that Time there 
were Confervators and particular Commiſſioners 
of the Peace in certain Places, but no Commiſſion 
thoughout England: At firſt the Number of Ju- 
ſtices was not above three or four in a County; 
afterwards they were limited to ſix in every Coun- 
ty, whereof two were to be Knights, and two 

12 — Men 


Of the King and his Pꝛerogative. 399 
Men of the Law. But by Stat. 14 R. 2. Eight 
Juſtices of Peace were to be aſſigned in every 
County; and the Number of Juſtices has great- 
ly increaſed fince their firſt Inſtitution, they being 
now without Limitation. 1 Inſt. 174. Dalt. 6. 
3 Cro. 29. 1 Ed. 3. c. 15. 

Juſtices of Peace are to be reſident in the 
County where appointed; and to keep their Seſ- 
ſions four Times a Year, viz. the firſt Week after 
Michaelmas, the Epiphany, Eaſter, and St. Tho- 
mas the Martyr, called Becket. They are to be 
the moſt ſufficient Perſons within the County, 
and of the beſt Reputation; and they muſt have 
certain Eſtates in Lands to qualify them: No Stew- 
ard of any Lord ſhall be in the Commiſſion of the 
Peace. And Juſtices of the Reace were formerly 
to be allowed 45. a Day during their Attendance 
at the Quarter- Seſſions, to be paid by the She- 
riffs of Counties, &c. Now the Qualification of 
Juſtices is 100 l. a Year Eſtate, Freehold or Copy- 
hold, in Poſſeſſion, for Life or greater Eſtate, or 
certain Term of twenty-one Years, above Incum- 
brances; or acting as Juſtices ſhall forfeit 100 1, 
And Attornies, Cc. are incapable to be Juſtices of 
Peace. Stat. 2 H. 5. c. 4. 18 H. 6. c. 11. 12 R. 2. 
5 Geo. 2. | 

By Virtue of one Aſfignavimus, or Clauſe in 
their Commiſſion, every Juſtice of Peace hath a 
ſeparate Power, and may do all Acts concerning 
his Office apart and by himſelf; and even may 
commit a l ellow Juſtice upon Treafon, Felony or 
Breach of the Peace: And this is the antient 
Power which Conſervators of the Peace had at 
Common Law: But it has been held, that one 
Juſtize of Leace cannot commit another Juſtice, 
for Breach of the Peace; though the Juſtices in 
99% © Seſſions 
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Seſſions may do it. By Virtue of another A- 
uavimus, or Clauſe in the Commiſſion, two or 
more Juſtices of the Peace (one of the Quorum) 
have a joint Power to inquire by Jury of all Of- 
ſences mentioned in their Commiſſion; to take 
Indictments, grant Proceſs, &c. and to hear and 
try the Offences, which are Matters to be tranſ- 
acted at the Quarter-Sefſions: And by the Sta- 
tutes, in many Caſes they are empower'd to act 
where their Commiſſion doth not reach, the Sta- 
tutes themſelves being a ſufficient Commiſſion, 
Lamb. Juſt. 385. FJenk. Cent. 174. W/ood's Inft. 
80. / 
The Statutes of 4 Hen. 7. c. 12. 33 Hen. 1. c. 
10. and 37 H. 8. c. 7. give a further general Pow- 
er to Juſtices of Peace, than is expreſſed either in 
their Commiſſion or any particular Statute. The 
particular Statutes are to be executed as they di- 
rect; wherein, if no expreſs Power is given to 
any one Juſtice, he can admoniſh only, and if 
not obeyed, may make Preſentment of the Of- 
fence upon the Statute, and with his Fellow Ju- 
ſtices hear and determine it in Seſſions; or he 
may bind the Offender to the Peace, or the Good 
Behaviour: Some Statutes impower one Juſtice 
of Peace alone to act; ſome require two, three, 
four Juſtices, &c. And where a ſpecial Authority 
is given to Juſtices of Peace, it muſt be exactly 
purſued; or the Acts of the Juſtices will not be 
good. 2 Salk. 475. 

A Juſtice of Peace has no Need to ſhew his 
Commiſion, when he juſtifieth the doing Things 
as a Juſtice; for the Commiſſion remains with 
the Cuſtos Rotulorum of the County, and he is 
called by Commiſſion in open Aſſize, or Se ſſions. 


Where the Statutes refer a Trial to the juſtice's 
I Diſcre- 
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Dis cretion; 10 is ſaid he may Examine upo n Qath:: 
Andi in ſome: Caſes: the Teſtjniony of. 2 4 Tuſtice of 
Peace is of as great Force, and ſometimes greater 
than an Indictment of twelve Man on Oath; vit. 
in Caſe of Preſentments of Higbweys, Force. and 
Riots. A Juſtice tertifyitig into the King's Bench, 
that ſuch a one brokꝭ the Peace in his Preſence, 
the Party ſhall be put to his Fine, without a Tra- 
verſe; to the (ame. - * Crompt.. 130g 132. Lamb. 387. 
Dali. Bo 01 7 TOE Ta is: 
' Juſtices, in their Seffiors; might originally hour 
und determine Felonies; but they at this Time 
only try Petty Larcenies, other Felonies being of 
Courſe tried at the Ames: But but of Seſſions 
they commit all Felons in order to Trial; and it 
is incident to the Office of Juſtices of the Peace, 
to commit /Offenders ; they Alſo bind over Proſe- 
-cutors to the Aſſes, take and certify Examina- 
tions, and Informations, t. and if they neglect 
their Duty herein, they ſhall he fined. A juſtice 
may commit a Perſon that doth a Felony in his 
oon View, without Warrant; but if it be on 
the Information of another, he — a War- 
rant under Hand and Seal for that Hurpoſe: And if 
al Ker idues his Warrant to arreſt a Felon, tho” 
Accuſatiun be falſe, the Juſtice is excuſed, 
where a Felony:is committed; hut in caſe there 
be no Accuſation, Action will lie Sgaioft the Ju- 
ſtice. Dalt. c. 11. 2 Leon. 187. 

Where a Juſtice of Peace acts to compel an- 
other to perform any Thing required by Law, as if 
he commands one to be impriſoned, c. he cannot 
act out of the Juriſdiction of his County; but he 
may take Informations any where, toproveOffences 
in the County ανπ re committed and he principally 
* or take a Recognizance to proſecute. 7 
. | d 1668 
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ſtices have a diſcretionary Power of binding to 
'the Good Behaviour, for Breaches' of the Peace, 
Cc. and may require Recognizance with great 
Penalty of a dangerous Perſon, ſor keeping the 
Teace; and for Default of Sureties he may be 
committed to Priſon: But a Man giving Secu- 
rity in the Court of B. R. may have a Super- 
ſedeas to the Juſtices; ſo on giving it to other 
Jaſtices, c. Cro. Car. 213. 2 Lill. Abr. 13 1. 

Surety of the Peace, and binding to the Good 
Behaviour, a Juſtice may grant at the Requeſt of 
any Perſon, or demand ex Officio: When granted 
on Requeſt of another, he that demands it is to 
make Oath of Blows given, or that he goes in 
Fear of his Life, or ſome bodily Harm, &c. And 
Perſons doing any. Thing tending to the Breach 
of the Peace, by Affrays, Aſſaults, Fighting or 
Quarrelling, Barretors, Rioters, &c. may be re- 
quired to enter into Recognizances with Sureties 
to keep the Peace, and be of the Good Beha- 
-viour ; ſo Perſons of ill Fame, and ſuſpected to 
break the Peace, and who live a ſcandalous Life, 
by frequenting —_— Houſes, @c. Night- 
walkers, common Drunkards, common Whores, 
Cheats, thoſe that live idly, &c. But Misbeha- 
viours mult relate to the publick Peace, and abu- 
ſive Language, as calling one Rogue, Raſcal, Lyar, 
Cc. are not Breaches of it. Dak. 263, 268, 292. 
1 Cro. 28. 4 Inſt. 181. | 

If one make an Aſſault upon a Juſtice, he may 
apprehend the Offender, and ſend him to Gaol 
5 he finds Sureties for the Peace: And where 
a Man abuſeth a Juſtice by Words before his Face 
or behind his Back, in Relation to his Office, he 
may be bound to the Good Behaviour; and if 
the Juſtice of Peace be abuſed in the * 
3 0 
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/ fined. ' To ſay of a ſuſtice Fog eace he doth not 
underſtand Law, Cc. is indictable; and Contempts 
againſt Juſtices are puniſfiable by Indictment and” 
Fine at the Seſſions. | bs 149. 4 Rep. 16. 3 
Mod. 139. 
0 Jaltice may 55 2 Warrant of che Peace 
a Perſon before: himſelf only, and it will 
bing: tho“ it is uſual to make Warrants to 
bride the Offenders beſore him, or any other Ju- 
ſtice of the County, &c. If a Juſtice grants an 
Warrant beyond his Authority, the Officer muſt 
obey ; but not if it be where the Juſtice hath no 
Authority: Juſtices | may not intermeddle 'with 
Property; if they do, it is actionable. But Ju- 
| ices of Peace may make and perſwade an A- 
greement in Petty Quarrels and Breaches of the 
Peace, where the King is not intitled to a Fine: 
Tho' they may not compound Offences; or take 
1 ſor making Agreements. 5 Kep. 60. Noy 
3 Salk. 217. | 
Aae ſhall not be regularly puniſhed for any 
ing done by them in Seffions as Judges: And if 
a Juſtice of Peace be ſued for any Thing done 
in his Office, he may plead the General Iſſue, 
and give the ſpecial Matter in Evidence; and if 
a Verdict goes for him, or the Plaintiff be non- 
ſait, he ſhall have double Coſts. Though Juſtices 
of Peace may be indicted for taking Money, or 
any corrupt Practice: And if a Juſtice of Peace 
is guilty of any Miſdemeanor in his Office,” Infor- 
mation lies againſt him in B. R. where he ſball be 
puniſhed by Fine and Impriſonment. Alſo for 
Contempt of Laws, &c. Attachment may be had 


n Juſtices of Peace our of the King's Bench, 
D d 2 on 
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on Motion of the Attorney General, & Star 
21 Jac. 1. 1 Keb. 727 Sid. 192. 
The particular Power of Juſtices hy, the Sta- 
tutes relates to Alehouſes, Appentices, Badgers, 
Bail, Bakers, Baſtards, Behaviour, Brewers, Bridges, 
Burglary, Butchers, Carriers, Church and Church- 
wardens, Clipping and Coining, Clothiers, Con- 
ſtables, Cottages, Cuſtoms, Deer-ſtealing,: Drun- 
kenneſs, Exciſe, Felony, Fiſh, Forcible | Entry, 
Foreſtallers, Game and Gaming, Gaols, Gunpow- 
der, Hackney Coaches, Hawkers and Pedlers, 
Hedge-breakers, Highways, Horſe-ſtealing, Houſes, 
of Correction, Hue and Cry, Informers, Juries, 
Labourers, Lord's Day, Oaths, Perjury, Poor, 
Quakers, Rapes, Recuſants, Riots, Robbery, Ser- 
vants, Soldiers, Swearing, Taxes, Tithes, Trea- 
fon, Vagrants, Wages, Watch, Weights and Mea- 
ſures, Wood-ſtealers, Wool, Wreck, &c. See Nelſ. 
Juſt. and Modern Juſt. © m vor 
And there are Juſtices of Peace within Liber- 
ties, who are ſuch in Cities and other Copporate 
Towns, as the others are for the County; and 
their Authority is all one within their ſeveral Ter- 
ritories and Precincts, having, beſides the Aſſiſe of 
Ale and Beer, Wood, Victuals, &c. 27 H. 8. 


C. 25. 


The Oath / o Juſtice of Peace. 
© J7 OU ſhall fwear, That in the Office of 
1 a Jultice of Peace, in and for the Coun- 
* ty-of, fc. in all and every the Articles in his 
© :Majeſty's Commiſſion enjoined and to you di- 
rected, you will do equal Right to the Rich and 
* Poor, according to your Knowledge, and the 

* Laws 


. . ret 3 , | I oo 
Of the king and hig P2erogatibE 405 
© Laws and Statutes of this Realm; you ſhall 
not be Counſel to any Perſan, in any»Quarreb 
depending before you; you hall hold your Sefs 
* ſions according to the Ditections of the Sta- 

tutes in that Caſe madez2andiyow ſhall cauſe to 
be entered the Iſſues, Fines and Amercements 
„that ſhall happen to be made, ahd all Forſi- 
© tures, without any! Concealment, and ſend an 
Account of them to the King's Exchequer; you 
* ſhall not ſpare any one for Gifrorodtin Cauſe) 
; nor take any Thing for doing: the Buſibeſs of 
© your Office, but the Fees, and Allowancds ac 
t cuſtomed and fixt by Acts of Parliament, &' and 
* in all Things you ſhall well and truly do and er- 
* eute the Office of a OY * Poll 1 1 
45 ba Ep you PR 
en 4 0330? 19 
0 4 A Conſtable is an Officer over 'a Hundred or 
in 2 Pariſh, for Preſervation” of the Peace; there 
being two Sorts of theſe een. High Roy 
bles atid Petty Conſtab les. 
The Statute of Miucheſter; 13 Ed. 1. c. 6. ups 
oints for Conſervatien of the Peace, two Con- 
Nabe in every Hundred, called 'High- Conſta- 
bles; and Continuance of Time, and-thicreaſs 
of People and | Offences; bath under theſe made 
others'neceſlary in every Town; called hetty Con- 
ſtables; which, are of like Nature but ofctinfe- 
riot Authbtity to the others; and ate as it were 

Aſſiſtauts to them: Alſo there are other Officers 
in T owhs ang Pariſhes, as Headboroughs, Tirh- 
ingmen, @c/4nd where there is no Contable, 
their Daty is the ſame; but they ſeem generally 
to be for particular Boroughs; Tithings and: Vil- 


lages, Dalt. 3. CF 
fs D d 3 It 
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At is ſaid, Conſtables were Conſervators of 
the Peace before Juſtices of Peace were made; 
but ſome of our Law, Books mention, that Con- 
ſtahles were only ſubordipate Officers to the 
Conſervators of the Peace, as they are now to 
the Juſtices. In Places were Headboroughs are 
appointed, they are a Kind of Conſtables, tho 
Conſtables are the prineipal Officers; and there 
are ſome Thing Which a Conſtable, has Power to 
do, that Headboroughs and Tithingmen cannot in- 
termeddle with: Indeed in the Abſence of the 
Conſtable they are chiefly, to attend the Service 
of the Office; and in a Town or Pariſh, haying 
no other Pariſh Officer, the Litbiggmen, Cc. is 
in Effect the Conſtable of the Place. Dali. 3. 
Owen 105. . 

Andgiently High and Petty Conſtables were ap- 
pointed by the Sheriff in his Tourn, and ſworn 
there, as well as in be Leet: 4 Conſtable of 
common Right is to. be choſen by the Jury in the 
Court-Leet, and if he be preſent, and refuſe to 
be ſworn in his Office, the Ste ward May. ſine him: 
If he is abſent when elected, he ſhall; be ſworn 
befare Juſtices. of Peace; and then, if ſuch Con- 
ſtable refuſe ta be ſworn, and to take upon him 
the Office, the Homage mult preſent his Refu 
at the next Court, and there he ſhall be amerge 
At the Court-Leet a High Conſtab'e maybe cho- 
ſen by the Steward, on Preſentment of the Jury, 
where Cuſtom | warrants it; but where ſuch 
Courts are not kept, or there is a, Neglect in 
chuſing him, the Juſtices at their Quarter: Seſſions 
may chuſe and {wear a High Conſtable: And he 
may be ſworn out of Seſſions, by Warrant from 

thenge. Mich. 21 Car. 1. 1 Sall, 175. Mod. Juſt. 
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If Conſtables,” Headboroughs, Cc! die; or 
out of the Pariſh, or in caſe of Refuſal 0 8 
the Office, two Juſtices of Peace are ton ſwear? 
new 2 till R hone: of the Manor hold a 
Court-Leet, or unti next Quarter-Seſſions, ad 
then the Steward or (Juſtices may either approve; 
of them, or appoint. others to; continpe in for one 
Vear; and if any of them continue, above a Veat, 
the Juſtices of Peace may diſcharge them, and put 
in others until the Lord of the Manor holds: 4 
Court. Stat. 13 & 14 Car. 2. c 12 
All Conſtables. are appointed yearly: The: High, 
Conſtables are now generally choſen, and ſworn by 
the Juſtices i in their Seſſions; and Petty Conſtables; 
and Tithingmen, in each Town, , Pariſh ar Vill, 
the Choice of them properly belongs to the Courts; 
Leet; but they are bali elected by the Pariſhio- 
ners, and may be ſworn” by a, Jultice, who on, 
juſt Cauſe may remove them. A Village; having 
no Conſtable, the Juſtices of Peace, by Order of 
Seſſions, appointed one to ſerve. there; for. Ju- 
ſtices have always exerciſed a Power of appoint»; 
ing Conſtables : Ang they are Officers. to the 
Juſtices of Peace, as the Sheriff is to the Court 
of King's Bench. 4 Inſl. 267. 1 Salk: 175, 176. 
The Perſons elected to this Office ought to be 
Men of Honeſty, Knowledge and Ability; not 
Infants, Lunaticks, &c. and they are to be Men 
of Subſtance, and not of the meaner Sort, alſo 
ſhall be reſident where choſen ; and if they be 
not thus qualified, upon Complaint, two Juſtices 
may appoint other Perſons. | But. Phyſicians, Apo- 
thecaries, &c. are excuſed by Statute from bearing 
the Office of Conſtable, or other Pariſh- Offices; 
And Juſtices of Peace, Attornies and Officers of 
the Courts at Meſtminſter, Barriſters at Law, &c. 
D d 4 are 


e e gixpierogatibe. 
ate privi tom eb Office and 
ok . Ac Tae e ron 
3 m Ybbs. 2 Hauk. H. C. 63. 
bnd weeks a Deputy; but che Con- 
— — T6?" him, And the Deputy 
ruſt !$e-ſwor Ant Conltables may a appoint 4 
ty; or perſor te execute a Wirth, when 
by*R eafoh bf Sidkriefs, Wel they cannot do it them- 
ſelves Diſfetters ehefen td the Office 'of Con- 
ſtabibf Scuderupling deo take the' Oaths,” ate to 
make ef uties for the Execution of 16 Office, 
who [ſhall 4 with the La weht this Behalf : 
Ard 4s Weman "Conſtable; by Virtue of 3 
Cuſtoſ, that: Khe Inbabitants f A Town ſhall 
ſel ve by Tufhe, on Account of ther- Eſtates or 
Howſes, may Ri" He to excbüte che Office ſor 
her, ad the Cuſtom is good Sid! 35 F. 2 Hawk. 
65: 1 W. Mc 181 0107 9d VE! bt 
The Office bf 'n Hh Cor alls coifts"irr cheſs! 
Things: He hath the — the Petty Con- 
ſtables, | Heddbbroughs and Titfnghmen within 
his Hüudred. Ir genkfal, his Daty ig to keep 
the Peace, and a prebend Felons, Kloten, Cc. 
He is to make Hue and Cry after Felbns; an 
take Cate that the Watch be duly kept in bis Hun- 
dred; and that the Statutes for pubiſhing Rogues, 
and Vaprants be put in Execution. He ought to 
preſent unlawful Gaming; Tippling and Drunken - 
neſs, Bloodſhed, Affrays, Cc. He is to egecute 
Warrants and Precepts directed to him by Juſtices 
of the Peace; and make Returns to the Seſſiong 
of the Juflices to all the Articles contained in 
bis Oath, or that concern his Office; and he is to 
iſfue his precept to the Petty Conſtables, to make 
Preſentments of Qffenges, and cauſe them to make 


their 
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their Returns; alſo ko prepare Liſts of Jurors, 
levy Gaol-Money, c. Dalt. c. 28. 

He fhall return alt Victunllers and Alehouſe- 

keepers that are unlicenſed; and ſuch perſons as 
entertain Inmates in Houſes; who are likely to 
be chargeable to Pariſhes: He muſt preſent the 
Defaults of Pett fy Conſtables, Headboroughs, c. 
that neglect to apprehend Rogues, Vagrants, and 
idle Perſons, Whotes, Nigbt- Walkers, Mothers of 
Baſtard Children like to be a Charge to their] Pa- 
riſhes, Cc. And alſo all Defects of lee, and 
Hridges, and the Names of thoſe who ought to, 
repair them; Scavengers that Neglect theit Du- 
ty; and all common uſainces in Strects and High- 
Ways; Bikers Who ſell their Bread under Weight. t.; 
Brewers ſelling Beer to unlicenſed” Alehoules or 
Victualling-houſes; F oreſtallers of Markets, In- 
groſſers, asd Regrators, c. At every Quarter- 
Seſſions High Conſtables are to pay to the Colleg - 
tors appointed, and the Treaſurer of the Coun- 
ty, all ſuch Money as hath been levied and re- 
celved b them of the Church-wardens of Pa- 
riſhes 0 the Relief of Poor in Priſons and Hoſ- 
pitals, cc. Aud they are to pay Petty Conſtables 
Allowances for paſſing Vagrants, taking the Certifi- 
45 and their Receipts, which ſhall be allowed in 

eir Accoutits by the Treaſurer of the Ae 
Dalt. 28. Lamb. 125. Stat. 14 & 43 Elix. 
Ann. by 

By an old Statute, the High Conſtable may 
determine Complaints of Clothiers and their Spin- 
ners, and other Labourers, relating to not pay- 
ing Wages in ready Money, Cc. which is liable 
to a Forfeiture of three Times the Value of the; 
Wages: And he may enter into any Place to. 
ſearch for Tenters and _Ropes, Cc. for ſtrerching of 


Cloth; 


= 7 
p 1 
14 
1 
i 
1 
YN 
: 
1 
8: 
: 
f . 
1 0 
=" 
1 
1 
3 
+ 
T1 
- 


410 Of a Bingand his, Pzeragative; 


Cloth; and if he finds any, he may ſeize and de- 


face them, Oc, And Perſons reſiſting the Con- 
ſtable, to forfeit 10 J. Kat. 4 Ed. 4. 39 Eliz. 


c. 20. 
The Duty and Office of Petty Conſtables, in 
their ſeveral Towns, Pariſhes, c. is erally 
much the fame as the High Conſtable's in his 


Hundred: Theſe Officers are to keep the Peace; 


and as Conſerva:ors thereof, they may command 


Affrayers to depart, &c. and not ceaſing, but ma- 
king Reſiſtance, may put them in the tocks, till 
they can carry them before ſome Juſtice, or to the 
Gaol; and may break into a Houſe to ſee the 
Peace kept; make freſh Purſuit into another 
1 Cc. They may command all Perſons to 
aſſiſt them, to prevent a Breach of the Peace; 
juſtify Beating another, if aſſaulted ; and if they 
happen to be killed doing their Duty, it will be 
an to be Premeditated Murder: They may, 
without Warrant from a Juſtice of Peace, take 


into Cuſtody any Perſons whom they ſee commit- 


ting a Fclony, or Breach of the Peace; but if it 
be out of their Sight, as where a Perſan is ſeiſed 
by another, &c. they may not do it without a 
Joktice Warrant. And a Conſtable cannot de- 
tain a Man at his Pleaſure, but only ſtay him 
to bring him before a I, to be examined and 
committed, &c, - Dalt. c. 1,8. Lamb, 126, 141. 
HPC 1395. ' 1'Lo0k 307. 

And Part of the Office of Conſtables ' is At- 
tendance upon Judges of Aſſize, ſuſtices of Peace 
at their General and Special Seſſions, and other 
Meetings, to execute Warrants, and preſent Offen- 
ces upon Oath ; and they muſt attend at Courts 
Leet, and on Coroners, for executing Warrants, 


c. Petty Conſtables are to execute the Warrants 
of 
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of ſuſtices, and not diſpute it where the Juſtice 
hath juriſdiction, and the Warrant is lawful : And 
being ſworn Officers, they need not ſhew their 
Warrants when they come to arreſt any one. 
But if the juſtice's Warrant doth not ſer forth 
the ſpecial Matter therein, it is unlawful ; and if 
a Jullice of Peace ſends a Warrant to a Conſtable 
to tike up one for Slander, Cc. the Juſtice ha- 
ving no Juriſdiction in ſuch Caſes, the Conſtable 
ought not to execute it; if he does, he is liable 
to Action of falſe Impriſonment. 10 Rep. 76. 2 
Taft. 291. 2 Danv. Abr. 148. 

As the Conſtable is the proper Officer to a 
| r of Peace, and bound to execute his law- 
ful Warrants; if a Warrant be directed to any 
Conſtable by Name, commanding him to execute 
the ſame, tho he is not compellable to ge 
out of his own Pariſh, yet he may if he will, 
and execute it in any Place in the County, and 
ſhall be juſtified by the Warrant for his ſo doing; 
but if the Warrant is directed to all Conſtables, 
Cc. generally, no Conſtable can make Execution 
of it out of his Precin&t. 1 Salk. 175. 3 
By Warrant from a Juſtice, a Conſtable ſhall 
fell the Goods of ah Offender apprehended to 
diſcharge the Expence of carrying him to Gaol : 
If he hath no Goods, then the Town, where he 
was taken, muſt be at the Experce ; and the 
Conſtable, with three or four of the principal In- 
bhabitants, may impoſe a Tax on every Inhabi- 
tant, Oc. which being allowed by a Juſtice of 
Peace, the Conſtable by his Warrant may levy it: 
And if the Inhabitants reſuſe to make a Rate, 
two Juſtices may by their Warrant compel them 
to it. Seat. 3 Fac. 1. c. 10. W 


Con- 
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_ Conſtables, Headboroughs, c. having laid 
out Money in their Offices, they and the Inhabi- 
tants may Tax all. Perſons chargeable by the 4 
Eli x. c. 2, as every Occupier of Land, &c. whic| 
Rate being confirmed by two Juſtices, the Con- 
ſtables may levy it by Diſtreſs and Sale of Goods, 
Cc. Conſtables ſued may plead the General 
Iſſue, and give the ſpecial Matter in Evidence, 
for any Thing done in their Offices. And if a 
Conſtable doth not his Duty, he may be indicted 
and fined by the Juſtices of Peace, 21 Face 1. c. 
15. 13 ©, 14 Car, 2. P 
And the Duty of Conſtables under particular 
Heads, extends to Affrays, Alehouſes, Alms, Ar- 
reſts, Artificers, Bakers, Baſtardy, Bawdy-Houſes, 
Bridges, Butter, Buttons, Carriages, Cattle, Clo- 
thiers, Coals, Con venticles Cuſtoms, Deer-ſtealjing, 
Deſerters, Diſtillers, Diſtreſs, Drunkenneſs, Dyers, 
Eſcapes, Exciſe, Felons, Fiſh,. Forcible Entry, 
Foreſtallers, Game, Gaming, Gaol and Gaolers, 
Gun-powder, Hawkers, Hay-Market, Hedge- brea- 
kers, Highways, . Horſes, Hue and Cry, Inns, Ju- 
Tis, Labourers, Land-Tax, Malſters, Meaſures, 
Militia, Night-walkers, Orchards robbed, Phyſi- 
cians, Plague, Popiſh Recuſants, Poſt-Letters, Pre- 
ſentments, Priſons, Priſoners, Riots, Rogues, Rob- 
ery, Sabbath, Servants, Shoe-makers, Soldiers, 
Seating, Taylors, Tithes, Tobacco, Vagrants, 
Watch, Warrants, Weights, Wreck, Cc. See Comp. 
Pari. Officer 7 Edit. g „ N AE ati 
- . Under all which Heads above, the Conſtables 
Bufineſs is chiefly. in ſerving, Warrants, making 
Commitments, and levying Penalties, Cc. by Or- 


The 
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4 RO! 2120 940 | ens 1; 
ue aua Oath of a Conſtable. 


0 OU ſhall; well and truly ſarve our Sove- 
I reign Lord the King, and the Lord of 
© this Leet, Gif appointed in the Court-Leet) in 
the Office of a Conſtable, in and for the Hun- 
© dred of A. or Pariſh of, & c. until you be there- 
© of diſcharged, according to due Courſe of Law, 
or for the Ygar enſuing, and until another ſhall 
© be, ſworn in your Room; You ſhall from Time 
© to Time well and truly do and execute all Things 
belonging to the ſaid Office, according to the 
© belt of your Knowledge. 

5 a en eld 22 . f lt I Oh 


z 


- Formerly Conſtables were ſworn to the ſeveral 
moſt conſiderable Articles relating to their Duty 
and Office, in the following Manner: 


100 
z 


The ancient Oath of a High Conſtable. 


0. L.70U ſhall ſwear, That you ſhall well and 
* 1 truly ſerve our Soyereign Lord the 
© King, in the Office of a. Conſtable : You ſhall 
« ſee: and cauſe the Peace to be well and truly 
© kept and. preſeryed, ſo far as in your Power 
*: lieth. You . ſhall, arreſt all ſuch Perſons as in 
* your Sight or Preſence ſhall ride, or go Armed 
« offenſively, ,or ſhall commit or make any Riot, 
© Attray, or any other Breach of his Majelly's 
© Peace. You ſhalldo your beſt Endeavour, upon 
© Complaint, to yon made, to apprehend all Fe- 
« lons, and Rioters, or Perſons. riotouſly er 
br | OS. 88 I e > 
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7 


© bled ; and if any ſuch Offenders ſhall make 
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Reſiſtance with Force, you ſhall. levy. Hue and 
Cry, and ſhall purſue them till they be taken. 
You ſhall alſo do your beſt Endeavour, that the 
Watch in and about your Hundred be duly kept 
for the apprehending of Vagabonds, Rogues, 
Night-walkers, Eaves-droppers, Scouts, and other 
ſuſpected Perſons, and of ſuch as go armed, and 
the like. And that Hue and Cry be duly raiſed 
and purſued, according to the Statute of Min- 
cheſter, againſt Murderers, Thieves, and other 
Felons. And that the Statutes made for puniſh- 
ing Rogues, Vagrants, and ſuch other idle Per- 
ſons, as come within your Bounds and Limits, be 
duly put in Execution. You ſhall have a watch- 
ful Eye upon ſuch Perſons as ſhall maintain or 
keep any common Houſef or Place where any 
unlawful Game is or ſhall be uſed: As alſo on 
ſuch that ſhall frequent ſuch Places, or ſhall 
uſe or exerciſe any unlawfal Games there or 
elſewhere, contrary to the Statutes. At your 
Seſſions, the Aſſizes or Leets, you ſhall preſent 
all and every the Offences done contrary to the 
Statutes of the 1ſt, 4th and 21ſt of James I. 
to reſtrain the inordinate haunting and tippling 
in Inns, Alehouſes, and other victualling Houſes, 
and for the repreſſing of Drunkenneſs. You 
ſhall there likewiſe true Preſentment make of 
all Blood-ſheddings, Affrays, Out-cries, Reſcous's, 
and other Offences committed or done againſt 
the Peace within your Limits. You ſhall once 
every Year, 2 your Office, preſent at the 
Quarter-Seſſions all Popiſh Recuſants within your 
Liberty, and their Children above nine Years 
old, and their Servants, (viz. their Monthly 


Abſence from the Church) 3 James I. cap. 4. 
I * You 
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© You ſhall well and duly execute all Precepts 
© and Warrants to you directed from the Ju- 
© ſtices of the Peace- of the County, or ſuperior 
© Officers. In Time of Hay or Corn Harveſt, 
upon Requeſt, you ſhall cauſe all Perſons fit, 
to ferve by the Day, for the Mowing, Reaping, 
or getting in of Corn or Hay. You ſhall in 
"Eaſter Week, (now the 26 December) cauſe the 
Pariſhioners of the Pariſhes within your Liber- 
ty to chuſe Surveyors for mending the High- 
ways, Cc. And you ſhall well and duly, ac- 
cording to your Knowledge, Power and Abili- 
© lity, do and 'execute all other Things belonging 
© to the Office and Duty of a Conſtable, ſo long 
© as you ſhall continue in the ſaid Office. 
; So help you God. 


R K = 


The ancient Oath of à Petty Conſtable, 
h * 


© X7OU ſhall ſwear, that you will well and 
* truly execute the Office of a Petty 
« Conſtable, (Tithingman, or Headborough) of 
and ſor the Pariſh of, &. His Majeſty's Peace 
© you ſhall keep, and ſee it kept by others, as 
© much as in you lieth ; in the Preſence of the 
High Conſtable, you ſhall be aiding and Aſſiſt- 
© ing to him; and in his Abſence you ſhall exer- 
© cile his Office, according to your Power and 
© Knowledge, till another be choſen in your Place, 
© or you be legally diſcharged. # | 

VE IAG | So help you God. 
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Man's Charge, which may affect the Life, 
ortune or Poſſeſſions of another; and Offences 


are various and many; but the moſt common 
and publick ones are theſe, 


A Offence is ; Gries or. Fault laid to a 


1. High Treaſon. - 6. Rob 
EN Pest Treaſon.. 7. t. 
3. Murder. Crimes Cs. Sodomy: 
+ Felony. | 9. Forgery. 
5. Burglary. 7 1 10. ene 


Treaſon is Jefined t to be an + Offence commitoss 
againſt the Security of the King and Kingdom-: 
At Common Law there were different Opinions 
concerning High Treaſon, and before the Statute 
25 Ed. 3. it was a very uncertain Crime; for the 
killing of the King's Brother, or even bis Meſſen- 
ger, was taken to be included in it; ſo when 
Acts tended to diminiſh the Dignity of the Crown, 
and where a Man grew Popular, this was conſtrued 
to be incroaching Royal Power, and held to be 
Treaſon : But k ince the making that Act, there 

can be no Conſtructive Treaſon, 1 Hawk. 34. 
I e 
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Ie was — 7 "held, hae comp alfivg' by bars 
Word, is nat an Overt- Act to wks this Crime 

Trealovs but it bath been adjudged, that Words 
are an Oyert-AR : Such, deliberate Words as ſhew 
a ire e rpoſe againſt the King's Liſe, will a- 
mount to an Overt- Act of compaſſing or imagit- 

the Kings Death; ſor as the compaſſing or 

imagining the Death of the ra is the Treaſon, 
Words are the moſt natural Way of expreſſing 
the Imagination of * Heart, and may be good 


War againſd 
to join. ther; . 


Evi- 


us Of en n 

videbce of it: And any external A&, ich. may 
be a Manifeſtation of ſuch Imapinir! „i an 
Oxert Act. But if Words are ſet 5 qwn. in Wri- 
ting, and kept privately in a” Mad 4 Fo they 
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Sr elbeh bras 1 
Gelee is puniſhed a> High Treaſon 3 and 
Men's Actions are governed by their Intentions, 
Oe. 5 Mod. $66, thy aw zy 
levy War againſt the Kin in hie Ream 
Treiben, by the Statute of Edw. zu. aud 
ac Common Law. But, as in Caſes af 
Tresſop, there muſt be an Overt Act; à Oonſpi- 
racy of Oompafffpg ta levy War js no Ovett Act, 
utileſs z War is actually levied;"though if d War 
be levied, then the Conſpiratom are all Traftots, 
althid they are not in Arms: And a Conſpifaey tb 
tevy Wat win be Evidence©of an Oxert Ar ft 
oompaſſing the King's Death; bur if the Charge 
in ee be for levying War baly, Wihuſt 

ved chat 'a Wat Was levied;" to Leaky the 
ef wider" this'Clauſe' of the Staruts: 3 aft 


>. PC 14977 HT. -22n9t0 
1 railing q Portes for any publick The 
Pa RY le themſelves in a 1453 or 


chuſiug Leaders, atid reſiſting Conſtables, 
Webs 1 9 Pony High Treaſon: And thoſe 
Oba be an Inſurrection in Order to redreſs'a 
public be whether it bea Real or Pre- 
8 550 'are faid to levy' War againſt the Kin 
ey hade no direct Deſign agaibit his'P 
ſon, © White great Numbers by Force acer 
lt remode certam Perforis Trom the king, ot to 
violent Hands on a Privy. Couriſellor, or re- 
ws * ep dpainſt a Magiſtrate for execu- 
Vee Fe is Office; or to delivet”Men"out of Priſon, 
fm Religion or the Law, to pull down M 
Bawdy-Houſes, or throw ' down all Incloſures in 
eral,” Cc. theſe” Act will be High Treaſtn”: 
vt where a Number of Men riſe to War: A 
Grievance to their 1 Intereſt; o pull 


down a W * E bey * only 
Rioters. 


22 nay 
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Rioters. Sid. 358 3 Inſt. 9. Kel. 75. 1 Hawk 
r "= 5 70 Do ay ener” ir acht var 

If two or more conſpire to levy War; and one 
uf them alone raifes Forces; this ſhall-be adjudged 
Treaſon in all. And not only ſuch as directly 
rebel and take up. Arms againſt the King 3 but 
alſo1 thoſe who. in violent Manner wi 
tis awful Autbority, or attempt a Reformation 
of his Government, do levy War againſt him: 
And therefore to hbold-@ Fort or Caſtle; againſt the 
King's Forces ot keep together med Men in great 
Numbers, againſt. the King's expreſs Commands, 
aue been beld Treaſon. Dyer /p8.1, 3 /nſt/10- 
But if where a Rebellion is hroke out, Perſons 
join themſelves to Rebels, c. for: fear; of Neath, 
and getorn the firſt Opportunity, they are not 
guilty of this Offence. Kel. 76, ᷣ HM Þ 
12 6% Te adhere to the King's Hnemies within his 
Realm or give them Aid in the Realm, or. elſe- 
whe, is, Trazfon by the Statute ! Hete: Adh 
rente may be proved by giving the King's. 
anles Comſort r Reließ ot beit in. Counſel 
others to Jevy..-any {edivigus Wars zend the De- 
Jivery; ox Surrender of the Rigg Caſtles. ox. Forts, 
by the Capraps.. thereof, to the Kings Enemy, 
Within the Ream pr; witho m, et Reward, c. 
4s an Agdbering: te the King's Enemies, oand; High 
Treaſon by a Ed. 3. 6 iD ed a WEL 
It bas, been adjudged, that Agheriag tothe 
King's Enemies is an Adheritig againſt(himi; gd 
this. Adkering to the Enemies of, the King, out of 
the Realm ill be Treaſon: One he Was be- 
vond Sea having ſolicited-a forejpn Nince to in 
vage the Kiygdam, uns held, guigytof High, Ttea- 
fon, and triable hy the Stat, 25 H. 8. But Adhe- 
tence out of the Realm muſt be alledged in lows 

| a ace 
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Wang of the” King, in War or Rebel. 
lion, are not the Kings 4. and if 3 Sub- 
ject join with a foreign Biſemy and come into 
Englund with him ; if he be taken Priſoner, he 
ſhall not de ranſomed or proceeded againſt as an 
Enemy, but as 'a Traitor to the King: But an 
Enemy coming in open 'Hoſtility into this King- 
dom and taken, ſhall bedhber executed by Mar- 
tial Law, or ranſomed; ſor he cannot be indicted 

of 'Treafon; becauſe be never was within the Al- 

r King. 3 Inſt. 111. 

hen one , that another bach committed 
Treaſon; and doth not reveal it to the King, o 
his Privy Council, or ſome Magiſtrate, that the Or. 
fender may be ſecured,' Cc. it is High Treaſon 
by our ancient Law : But there muſt now be 
= Aſſent to ſome outward AR; to make conceal- 
i Preafon. 3 Inſt. 138. If any Officer or 
ier of this Realm hold Correſpondenge-with 
any Rebel, or Enemy to the King; or 2 them 
any Advice, Information by Letter, Meſſage, c. 
it is "declared Treaſon by the Statute 2 & 3 
Hand. e 

4; T0 Wislate nd deflower the King's:Wife, 
or Tis eldeſt Daughter unmarried, or the Wife. of 
the King's eldeſt Son, are Treaſon within the 
Statute of K. Ed. 3. Alſo Violating the Queen's 
Perſon, &c. was high Treaſon at Common Law, 
becauſe it deſtroyed the Certainty of the King's 
Iſſue, and conſequently raiſed Contention about 
the Succeſſion: H. P. C. 16. 

Not only Violating the Queen Conſort is High 
Tieabbn, but alſo hes yielding and conſenting to 
it iS Treaſon in her; but this doth not extend to 

Ee 3 a Queen 
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a Qpeen Dowager+/ So lihnwiſe V ict the Yb: 
2 Prince, it ia Treaſon only 2 NA 
* And the eldeſt Do Davghter of 
2 Daughter @4/.i5 not mai 128 The | 
Fime of the V iolation, which will I he her 


although there was an elder Daug bee hen bor 
who died without Ilug.; for now — = 
has a Right to the Inheritance of the 
upon a Failvte pf Iſſne Male. 3 buſt. 9.1 
The Treaſon againſt the Queen's Lis LY 
in the Statute, muſt be alſo during the Coy 
and it extendeth not to a Dowager Que u. 5 
5. To Counterfeit the King's Great Seal, Privy 
Seal, or his Money; or bring falſe Money into. ths 
Kingdom, counterſeited like the Money of Eng- 
land, to make Payment therewith in 1 Ne of 
the King aud his People, theſe are Hi igh Treaſon 
by the Statute of Edw. 3d. n 
As 10 Counterſiting the King's Seal is was 
Treaſon by the Common Law; 
25 Ed. 3. mentions only the Gi 15 
Privy Seal; for the Counterſeiting pl t 6119 
Manual, or Privy Signet, is not Treaſ 5 
that Act; but by 1 C2 P. M. Thoſe w 
and conſent to the Counterfeiting of the, Gri 
Seal, are equally guilty with the Actors; but an In- 
tent or going about to counterſeit the Great Seal, if 
it be not actually done, is not Treaſon; there To 
be an actual Counterſeiting, and it is to be li 
King's Great Sea). 3 Inſt; 15. H. P. C. 18. 
And the fixing the Great Seal to 2 Patent, 
without Warrant, or raſing any Thing out 0 2 
Patent, and adding new Matter therein; or ta ing 
off the Wax impreſſed by the Great Seal from one 
Patent, and fixing it to another, are not within 
this Law: But here, tho * be not a ter- 
feitivg 
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feiting; 18 adjudged à Mi | — 
ſon Ky che high {hin . . eG, none: 1 . 
Ar Conn Law, - Forging . of tbe King“ s Mo-" 


ney wa Treaſon; As Coonterſeiting it is by che 
Ny 90 Ed. 3. And Forging or Counteefeiting, 
gn Money made current here by Proglama- 
ab is ewe High Treaſon. by. 1 May; c. 6. 
And as thoſe Perſons that coin Money without 
che N Authority are guilty of Treaſon; 15 
who haye Authority to do it, if they. 
ks it of greater-Alloy, ot leſs, Weight, than 
they ought. In 4 of bringing counterfeit Mo- 
into this Kingdom, it mult be actually coun- 
terfeited, F the Likeneks, of Emngliyb Mo- 
ney, and is to be knowingly brought over from 
ſome foreigu Nation, not from, any Place ſubject 
to the Crown of England; and muſt; be uttered 
in Payment. 3 Juſt. 17. H. P. C 20. = , 
Alf Trials ſot High I reaſon ſhall, be according 
to the Courſe of the Common Law, and not o- 
therwiſe: But Treaſons committed out of the 
Realm, may be tried in B. R. as if the Offence 
had been done in the County of Middleſex; alſo 
they may be inquired of and Tried in ſuch Coun= 
0 $, the King thinks fit, &c. Perſons indicted 
bogs are to have a Copy of the Inditment 
ve Days before- Trial, to adviſe with Counſel; 
bat ſhall be admitted to make a full Defence, by 
Counſel, Witneſſes, Gr. and there muſt be two 
lawful Witneſſes to the ſame Overt Act, or two 
Ads of the ſame Treafon, produced Face to Face, 
to make out the Treaſon againſt them. Hat. 35 
H g. 11 P. & M. c. 10. 7 . 3. c. 3. 
Petit Trenſon is where one out of Malice takes 
away the Life of a Subject to whom, he owes 
ſpecial Obedience; and is called Petit Treaſon, in 
Ee 4 reſpect 


\ 


t Of Piibiſts"Bapiſtey,” 
reſpeck to High, Treaſon; which'Fs 'againſt- the 
King: It may be committed where” 2 Servant kills 
bis Maſter. a Wife ber Husband;* or a"Secular'or 
Religious Perſon killeth his Prelate or Superior. 
Ad Aiders, Abettors, and Procurers are within 
the Act; but if the Killing is upon u Sodden fal- 
ling out, or & Defendendo, e. it is not Petit 
Treaſon, 25 Ed. 3. c. 2. 3 op 20: H.P. C. 24. 
This is a Crime committed againſt the Head, 
tho” not againſt the Supreme Head; and if à Ser- 
vant kills his Miſtreſs, or the Wife of his Maſter, 
ſhe is Maſter within the Letter of the Statüte, 
and it will be Petit Treaſon. & Servant intend- 
ing to kill his Maſter, laid in Wait for that Pur- 
poſe while he was bis Servant, but did not do it 
till he had been a, Year out of his Service; it Was 
adjudged Petit Treaſon : And if a Servant procure 
another Perſon, to, Kill his Maſter; and he kills him 
in the Servant's ' Preſence; this is Petit Treaſon 
in the Servant, and Murder in the other; but if 
the Servant be abſent, he will be only acceſſary 
to the Murder. 3 Taft. 10. Moor 91. H. P. C. 23. 
If 3 Wife and a Stranger kill the Husband, it 
is Petit Treaſon in the Wife, and Murder in the 
ranger : And where a Wiſe and her Servant, 
conſpire to kill the Husband, and the Servant a- 
Jone jn the Wife's Abſence killeth him, it ſhall be 
petit Treaſon in both. If the Wife procute a 
Servant to kill her Husband, both are guilty of 
Petit, Treaſon; and if a Stranger procures a Wife 
or Servant to kill the Husband or Maſter, he may 
be indicted as acceſſary to, Petit Treaſon. Dale. 
$37- Crompt. 41. Dyer 128, 332 
A Majd Servant and a Stranger conſpired to, rob 
the Miſtreſs, and in the Night the Servant opened 
the Door, and let in the Stranger into the Houle, 
who 
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Who killed her Miſtreſe, ſhe lighting him to her 

Bad, but neither ſa ying nor doing any Thing, 
only holding the Candle; and this was held Mur- 
der in the Stranger, and petit Treaſon in 847 
vant. Dyer $2307 bog aA mbbiA bak 
By our Law Petit Treaſon implies Murder, "and 
is the higheſt Degree thereof: And it is ſoid that 
in Petit Treaſon two Witneſſes are required to 
the Indictment; but not to the Trial of it, ſor it 
is hot within the Statute 7 Hz. 2. Hauk. 258. 
Marder is à wilful and felonious Killing of a 
Man, upon Malice ſorethought; ſo as the Patty 
wounded or hurt die within a Vear and a Day: 
And if one dies in that Time, through diſorderly 
living, it ſhall be no Excuſe, the Wounds will 
be judged the principal Cauſe of bis ys 3 
A 13% H. Rd | 5:0! 

There are many Ways of ——— this Grims 
of: Murder; as by Weapon, Poiſon, Cruſhing; Brui- 
ling; Smothering, Strangling, Starving, Oc en 
Ws —_ here treat of under, 

. Murder done out of Malice prepenſikds . 143 
Fo Manſlaughter or Killing without Malice. 
| mw Homicide or Killing Juſtifiableand Excuſable. 


I. In Murder *tis Malice makes the Erime ; 
which is either exprefs, where it may be evident- 
ly proved there was former IIl- will, and the Ki- 
lng f is with a ſedate Mind, and formed Deſigu of 
doing it; or it is implied by Law, when one kills 
another ſuddenly, having abtchiag to defend him- 
Telf, as going over a Stile, and the like. He who 
doth a cruel and voluntary Act, whereby Death 
enſues, doth it of Malice prepenſed and Fore- 
thought, in the Eſteem of the Law: And if a 
Perſon in cool Blood maliciouſly and deliberately 
beats another in ſuch a Manner, beyond any ap- 


parent 
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parent Intent of Chaſtiſement, that he dieth; it 
is Murder by expreſs Malice. So where a Man 
executes his Revenge, on à ſudden Provocation, 
in ſuch a cruel Manner, with à dangerous Wea- 

n, as ſhews a malicious Intention to do Miſ- 
chief, and Death follows, tis Malice expreſs, 
from the Nature of the Fact. 3 Inſt. 5 1. H. P. C. 
47 49. Kel. 64, 127. q oss 4 5 

If one lays Poiſon to kill a certain Perſon, and 
another takes it, and dies; or if having Malice 
to another, ſtrikes or ſhoots at him, but miſſeth 
him and kills another Perſon ; theſe are Murs 
der: And by Poiſoning, and where one killet 
another without Provocation, Malice is implied. 
If one reſolves to kill the next Man he meets, 
and does kill him, it is Murder, tho he knew 
him not; here Malice is implied againſt Mankind. 
Where two Perſons. meet and fight, on a prece- 
dent Quarrel, and one is killed; or if a Perſon 
upon a ſudden Quarre] appears to be Maſter of 
his Temper, and kills another, it will be Murder: 
For when Perſons fight after a former Quarrel, it 
ſhall be preſumed to be out of Malice; and if two 
Men fall out in the Morning, and meet and fight 
in the Afternoon, if one of them is killed, this is 
Murder; their After meeting is of Malice. 3 Inſt. 
51, 52. Kel. 27. Ploud. 478. 1 Hawk. 81. 
A Man being provoked by Words or Geſtures, 
makes a Puſh at a Perſon before his Sword Is 
drawv, and thereupon a Fight enſues, wherein he 
who made the Aſſault kills the other, this will 
be Murder; but if he had made no Puſh ti the 
other's Sword was drawn, it would have been 
only Manſlaughter in the Perſon killing. And if 
one upon a Quarrel with another tell him that he 


will not ſtrike firſt, but will give ſuch other a Pot 
| of 
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of Ale to A, | ad thereupon the other 
rikes him, a dhe kills the other, he is guilty 
f Murder; this being only a Cover to his mali- 
cious Intention. Kel: 55, 61. H. P. C 48. 
Whete a Perfon aſſaults another with Malice, 
altho' he be afterwards driven by the other to the 
Wall, and kill him there in his own Defence, it 
is Murder in reſpect of his firſt Intent: Bur if the 
Party aſſaulted fly to the Wall, and being ſtill 
ire Kills the other, it is only Manſlaughter in 
is own Defence. If two baving Malice fight, and 
the Servant of one of them, not knowing of the 
Malice, killeth the other, this is Murder in the 
Maſter, and but Manſlaughter in the Servant ; 
though when there is a Conſpiracy to kill a Man, 
but no Malice agajoſt his Servant, if the Servant 
be ſlain, the Malice againſt the Maſter ſhall be 
conſtrued to extend to his Servant, and killing 
the Servant is Murder. H. P. C. 47. Kel. 58, 129. 
Dyer 178. | 
If ewo or more Perſons come together to do 
any unlawful AR, as to beat a Perſon, rob a Park, 
Cc. and one of them kills a Man, it is Murder 
in all that are preſent, aiding and aſſiſting, or that 
were ready to aid and affift; all will be ſaid to 
intend the Murder, and ſuch Perſons adjudged to 
be preſent that are in the ſame Houſe, tho' in 
another Room, or in the ſame Park, tho* Half a 
Mile off; When Perſons are doing an unlawful 
Act, the Law preſumes Malice; and ſo it is if 
Death happens, where ſeveral Perſons intend only 
a Breach of the Peace, Cc. 3 Iuſt. 56. Dalt. 
344. Kel. 87, 116, 127. | 
In caſe any Magiſtrate or Miniſter of Juſtice is 
killed in the Execution of his Office; a Sheriff, 
Conſtable or Watchman in doing of their Duty, 
or 
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or any other that comes in Aid of the King's Of- 
fer; and if a Watchman he killed im ſtaying, of 
Night-walkers, it is ſaid to be Murder: And here a 
Perſon ſhall not come off by alledging that what 
he did was in a ſudden Affray, &c. Alf6. Whete a 
Bailiff is killed in executing a lawful Warrant, 'it 
is Murder; but if the Bailiff doth that which is 
unwarrantable, as if he break open à Door, ot 
Window of a Houſe, &c. to make any Atx eſt in 
a Civil Caſe; and where he hath no Authority, 
it is no Murder to kill him. 3 Iuſt. 51, Kel. 66, 
128. H. P. C. 46. Cro. Jac. 280. Cro. Car. 37% 
OW FE. «© of et bb 56 a er fe 3 


Killing a Perſon endeavouring to part ot! 
fighting, though without any evil Intention a“ 
gainſt him, is Murder: And if one who ſees a Mur- 
der committed, doth not his beſt Endeavours to 
apprehend the Murderer; or if where two are 
fighting, and others looking on do not endeavour 
to part them, if one is killed, the Lookers on 
may be indicted and fined. 3 Jaſt. 53. Noy 50. 

2. Manſlaughter is the unlawful Killing a Man, 
without any prepenſed Malice; as when two 
| Perſons meet, and upon ſome Tudden- falling our, 
the one kills the other. And this Crime is Felony, 
but for the firſt Time admits of Clergy, _ 

It muſt be on a ſudden Quarrel, where the 
Party guilty doth not appear to be Maſter of his 
Temper; by talking calmly upon the Quarrel, 
or afterwards in other Diſcourſe, whereby the 
Heat of Blood may be preſumed to be cooled: 
Therefore if two Perſons meet together, and 
in ſtriving for the Wall one of them kills the 
other, this is Manſlaughter; fo it is, if upon a 
fudden Occaſion, they had gone into the Fields 
and fought, and one had killed the other; for 

all 
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Wh one continued AG, of. aſſign, - on the firlk 
e re, 3 * . H. P. C. 


. Ip ws El the Killing is to be upon an 

immediate falling out, & juſt Provocation 
— 2. Weste no rebel Breach of 
Mang, Word, or Affront by Winde &c. will be 
thought. a juſt Proyocation. to excoſe the Kill 
of, Another: Though if upon il Words, as cal- 
ling another Son of a Whore, &c. yarn, the Par- 
ties ſuddenly rat and one of them Kill the other, 
it will be but Manſlaughter; being done in : 


Rent Heat,, And if one upor Words al- 
zult anothef, 5 pulling him 4, be Noland nd 
he that! 70 aſſaulted draws his Sword, and imme- 
diately kills che. other Party, this is only Man- 
laughter; for the Peace. was: firſt broke by the 
Party, killed, and here an Indignity was 0 dete 
to the Slayer, from "whence be might 52 0 
that there might be ſome further Deſign, agair 
him. If a Wie, 2. 1 aken 1 in Adultery F work 
Perſon's. Wiſ the Husband preſent ly 15 
the Adulterer; it is2 juſt_Provocation,, and, m 
it, Manll: ughter.. A 55» 131, 135. 1 \ Hawk Ba. 
1 Ventr, 158, * 4 
„If it appears that one dp th "Killed; another, it 
all; be intended that be did it, maliciou wy . 
he can gtoxe the , contrary, e e did tbe 
Fact upon juſt Provocagiog, i And. there is 
Manſlaughter poniſhable as. Murder wy, the Sis 
Jac. I. c, 8. which ordains, that if, any, Perſon 
Fa "other or having. then a Weapon 
rawn,,or oF} ſtriking [5 Jo that. he 25 with- 
in An Months, altho u it weis dot of Malice 
or Fete thought, it is Felony without Benefit of 
Clergy: But this doth not extend. to Perſons yy 
+ vg 
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bing others by Misfortune, &c. with no Intent to. 
commit Manſlaughter ; and the Act relates to the 
Party only that actually gave *the Stroke, or 
ſtabbed the other, and not to thoſe who were aid- 
ing or abetting. H. P. C. 58, 266, 1 
A Blow given, or Weapon drawn at any Time 
during the Quarrel, before the Thruſt or Stab, 
is within the Words of the Statute; and drawing 
out a Piſtol, and levying it at the Party killing, or 
throwing a Pot, Bottle, c. are within the E- 
quity of the Words, having a Weapon drawn £ 
And the Perſon ſtabbing muſt be ſpecially indict- 
ed upon the Statute, to be ouſted of Clergy; 
though even then it is ſaid the Jury may find 
Manſlaughter generally. 3 Lev. 255, 266. 

If a Man ſhoots off a Gun in a City, or pub- 
lick Highway, which muſt endanger the Life of 
ſome Perſon, and one is killed, it is Manſlaughter 
by the Common Law; and if a Perſon throw 
a Stone over a Wall in a Place where People of- 
ten reſort, or at another in Play, and kill any 
one, if it be done without an evil Intention, it 
is Manſlaughter; if with an evil Intention to 
hurt, Murder. A Man ſhoots at the Tame Fowl 
of another, which is an unlawful AR, and kills 
a Stander-by, it is Murder: If he be ſhooting at 

Wild Fowl, Hare, @c. and not qualified to keep 
a Gun or to kill Game, tis Manſlaughter ; and 
where he is qualified to keep a Gun, it is only 
Chancemedley. 3 Inſt. 56, 57. | 
3. There is a Homicide or Killing juſtifiable ; as 
if a Perſon attempt to commit Murder, RobBery, 
or other Felony, a Man, or any of his Servants, 
may lawfully kill him; And where one in Poſ- 
ſeſſion of a Room in a publick Houſe, kills au- 


other who attempts to turn him out of it; the 
I | Killing 
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Killing the Aſſallant hath been held to be juſti- 
fiable. Alſo if a Woman kill a Man attempting 
to 'raviſh her, it is juſtifiable to do it. 2 If. 316. 
H. P. C. 39. Kel. 51. 1 Hawk. 83. Jo 
Thoſe who ate ingaged in a Riot, &c. ſtandin 
in Oppoſition to a juſtice's Command, or lawful 
Warrant; or if Treſpaſſers in a Foreſt, or Park, 
will not ſurrender, but defend themſelves; if a 
Felon will not ſuffer himſelf to be arreſted, and 
refuſes to obey an Arreſt on lawful Warrant; or if 
a Felon purſued upon Hue and Cry, flies for it; 
where a Priſoner affaules thoſe. that conduct him 
to Gao), or his Gaoler in endeavouring to eſcape; 
r a Perſon arreſted reſiſts the Sheriff, ec. the 
illing theſe is juſtifiable : But this is underſtood 
when an Offender on an Arreſt cannot be taken 
without Killing, Cc. 3 Inſt. 56, 221. H. P. C. 
57. Kel, 29. . | 
The Homicide or Killing excuſable, is where a 
Man kills another meerly in his own Defence z 
and this muſt be on an unavoidable Neceſſity, 
when it is called ſe Defendendo. Here Malice is 
not to be coloured under Pretence of Neceſſity, 
if it be it is Murder. 3 Inſt. 220. Bac. Max. 25. 
Trials for Murder muſt be in the County where 
the Fact was committed, by the Common Law: 
Though when an Indictment is found againſt a 
Perſon in the proper County, by ſpecial Commiſ- 
ſion it may be heard and determined in any o- 
ther County. And Offenders for Murder, and 
Acceſſaries being indicted, may be arraigned at a- 
ny Time within the Year, at the King's Suit; 
and if the Principal or Acceſſary be acquit, yet 
the Juſtices ſhall not ſuffer them to go at large, 
but either remand them to Priſon, or let them be 
bailed, until a Year and Day be out, allowed for 
on I 1 an 
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And an Appeal of Murder: is always at the Suit 
of the Subject, brought by a Party intereſted in 
the Perſon killed; and may be had by the Heir 
Male for the Death of his Anceſtor, or by a Wife 
for the Death of ber Husband, Cc. 1 Juſt 287 
2 Inſt. 318. 

Felony is a Ctime committed with. 4 A fell . 
or bitter Mind; and was antiently every Ga- 
pital Offence, perpetrated with an evil Inten- 
tion: For all Capital Crimes by the Common 
Law came generally under the Title of Felony. 
We now account any Offence Felony, that is in 
Degree next Petit Treaſon ; and this Crime I _ 
reduce to the Heads of, 1 Lag) 1 

1. . by the Common Ln. 1.4 ws 
2. Larceny and Felony in ene Grades 
3. Felonies by Statutes, 


1. Felony by the Common Law is againſt the 
Life of a Man; as Murder, Manſlaughter, Felo de 
ſe, ſe Defendendo, Oc. Againſt a Man's Goods, 
ſuch as Larceny and Robbery : Againſt his Habi- 
tation, as Burglary, Arſon or Hoof -burning ; and 
againſt publick Juſtice, as Breach of Priſon. Pira- 
cy, Robbery, or Murder upon the Sea, are Felo- 
nies puniſhable by the Civil Law; and likewiſe 
by Statute: And Felonies are ſaid to be of a pub- 
lick or private Nature; hurtful to the People in 
general, or to ſome particular Perſons. 1 Inſt. 3 91. 
3 Juſt. 15. 

Where Perſons are to undergo Judgment of Life 
and Member for any Crime, it is Felony, whether 


the Word Felony be mentioned or not. And of 
1 Felonies 


, 
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in general, there are two Sorts; one 
which for the firſt Offence is allowed Clergy, and 
another that is not; but Clergy is gtanted where 

it is not expreſly taken away by Statute ; - And by 
Statute, alſo Felons are to have Clergy, except 
for Marder, Burglary, Robbery, Horſe-ſtealing, 

Oc: 1 7 er ſtealing of Women, Cc. 1 Hawk. 

107. iSt P. C. 23 H. 8. c. 1. 1 Ed. 6. 40. 

e Fre + 199 & 04 Ps 

Tf 'a'Petſon to whom Goods are delivered, on 

a a pretended Buying them, runs away with them, 
it is Felony; and a Gueſt ſtealing 'Plate-ſet;befoxe 
him at an Inn, Oc. is Felony ; alſo Perſons who 
have the Charge of Things, may be guilty of Fe- 
lony :? And the leaſt removing of a Thing, in 
common Attempts of Felony, is Felony, tho it be 

not carried off. But Things muſt not be of a 

baſe Nature, or Feræ Nature; as Dogs, Deer, 

Hares, &. tho if theſe laſt are made tame, tis 

Felony to ſteal them; and ſo it is of Turkeys, 

Geeſe, Poultry, Fiſh in a Trunk or Pond, ec. if 

they are tuken away. 3 Inſt. 308, 309, 310. Rum. 
' - "F*. $4 | # 
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, — Woman cannot be guilty of Felony 
in flealing the Goods of her Husband; but if ſhe 
deliver them to an Adulterer, and be receives 
them, it is Felony in him: Ant if a Feme Covert 
-cottirhits Felony againſt any one in Company with 
her Hausband; it ſhall be preſumed to be done by 
his Command, and ſhe: ſhall be excuſed ; tho! tis 
otherwiſe where the Wife ſteals Goods alone. 3 
Int. 310. / ron 1 91255 

2. Larceny is a private Felony againſt the Goods 
of à Man, in his Abſence; and, in Reſpect of the 
Thing ſtolen; is either great or ſmall: Grand Lar- 


ceny Is a ſelonious Taking and Carrying. away the 
* F f perſonal 
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perſonal Goods of another, above the Value of 
12 d. not from the Perſon, or by Night, in the 
Houſe of the Owner; and Petit Larceny is when 
the Goods ſtolen do not exceed the Value of 12 d. 
is P;C.'69.  -: 
The Difference between Grand and Petit Lar- 
Ly is only the Value of the Goods: And if 
two Perſons ſteal Goods to the Value of 13 d. 
it is Grand Larceny in both; and in caſe one at 
different Times ſteals divers Parcels of Goods from 
the ſame Perſon, which together exceed the Va- 
"he of 12 4. they may be put together in one In- 
dictment, and the Offender found guilty of Grand 
Larceny; tho' this is very ſeldom done: But on 
the contrary, the. Jury ſometimes, where it is an 
Offender's firſt Offence, &c. find it ſpecially, as 
they may, that the Goods are but 10 d. Value; 
ſo as to be only Petit Larceny, though the Offen- 
der be indicted for ſtealing Things of the Value of 
30 or 'qos. 3 Tnft. 109. H. P. C. 70. Heel, Rep. 
166. 
To make the Crime of Larceny, there mall be 

a felonious Taking, or an Intent of ſtealing the 
Thing, when it comes firſt to the Hands of the 
Offender, at the very Time of the Receiving. 
If a Man hath Poſſefion of Goods once lawfully, 
tho' he afterwards carry them away with an 
ill Intention, it is no Larceny : Where a Taylor 
imbezils Cloth delivered to him, to make a Suit 
of Clothes, &c. it is no Felony; nor is it where a 
Servant goes away with his Maſter's Goods deli- 
vered to him, which is only a Breach of "Truſt, 
by Reaſon of the Delivery; (but by Statute they 
are to be under 40s. Value): And if I lend a 
Man a Horſe to go to a certain Place, and he goes 


there, and then rides away with the Horſe, it is 
not 
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not Larceny, 3 Tuft. 107. Dalt. 367, 369. J Rep. 
gee hf AAS cs 
As in theſe Caſes, there is a lawful Poſſeſſion 
by the Delivery of the Goods, that extenuates 
the Offence. But if one intending to ſteal Goods, 
gets Poſſeſſion of them by Ejectment, Replevin, 
or other Proceſs ar Law. unduly. obtained, by 
falſe Oath, Cc. it is a felonious Taking. And a 
Man may commit Larceny, by taking. away his 
own Goods, in the Hands of another; where the 
Owner delivers Goods to a Carrier, and, after- 
wards ſecretly ſteals them from him, with an In- 
tent to charge bim for them, Ce. becauſe the 
Carrier had a ſpecial Property for a Time. 3 Iſt. 
108, 64, 110. Kel. 43, 44 Dalt. 373. | 
All Felony includes in it Treſpaſs, ſo that if 
the Party 07 be guilty of no Treſpaſs in ta- 
king the Goods, he cannot be guilty of Felony 
or Larceny in carrying them away. 1 Hawk, 89. 
3. Felonies by Statutes are very numerous: As 
'embezilling Armour to the Value of 20s, ac- 
knowledging Bail in the Name of another; Bank- 
rupts not ſurrendring or not diſcovering their E- 
ſtates; ſtealing Bonds, Bills, Notes, Cc. Buggery 
with Man or- Beaſt; Burning of Houſes, or Barns 
with Corn, &c. acknowledging Deeds inrolled in 
Name of another; or a Fine in the Name of au- 
other Perſon; Forgery of Deeds, or atiy Bond, Cc. 
alſo of Bank-. Notes, Exchequer-Bills, Lottery- 
Orders, Stamps, &c. A Perſon helping another 
to Goods ſtolen for Reward, and not apprehend- 
ing the Felon ; Houſe-robbery in the Day-time, 
and taking to the Value of 55. acknowledging 
a Judgment in the Name of another Perſon ; 
ſtealing Lead from Houſes, or Iron Bars or 
Rails fix'd thereto or in Gardens; and ſtealing 
: r 2 Linen 


carpally knowing them, under ten Vears of Age; 
*acknowledging of a Recognizance, or Recovery, in 
the Name of another; Rioters to the Number of 
_ twelve, not diſperſing within an Hour after Pro- 
.clamation; Robbery of Churches, or _ Sacrilege, ; 
' Servants purloining their Maſter's Goods to the 
Value of 4o f. Ships caſting away and deſtroying ; 
Soldiers departing from their Colours without Li- 
cence ; Perſons receiving ſtolen Goods from Fe- 
Tons; Woollen Cloth ſtolen from Tenters, in the 
Night-time; Women-ſtealing, having Lands or 
Goods, or being Heits. apparent ; Woods, Under- 
woods, maliciouſly burning, Cc. all theſe are 
made Felony by many Statutes, See Abridgm. Stat. 
And by late Statutes, Perſons convicted of Fe- 
lony or Larceny, within the Benefit of Clergy, 
may be ordered by the Court by whom convict- 
ed, to be tranſported to the Plantations for ſeven 
Years, inſtead of being burnt in the Hand or 
whipped; and for Felony excluded Clergy, the 
"Offenders may be pardoned and tranſported for 
fourteen” Years. But if any Felon thus under 
Tranſportation ſhall return before the End of the 
Time limited, he ſhall ſuffer Death; tho” the 
King may pardon the Tranſportation, &'c. Stat. 
4 Geo. c. 11. 6 Geo. 1. c. 3. | 


In 
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In Felony there are Acceſſaries before or after 
the Fact; before, where one adviſes, abets or pro- 
cures the Felony, but is abſent when done; after, 
when a Man receives, relieves; aſſiſts, Oc. know- 
ingly any one that hath committed Felony: And 
Perſons furniſhing others with Weapons; finding 
a Felon a Horſe, for his Journey; or relieving 
him with Money, Victuals, &c. will make; them 
Acceſſary. Acceſlaries before the Fact, in petit 
Treaſon, Murder, Robbery, Burglary, & c. Clergy 
is taken away from, by Statute. 1 ft, 57. 
H. P. C. 318, 219. 22 KK io © an 
Private Perſons may arreſt Felons; and every 
Perſon is bound to aſſiſt an Officer to take them: 
But one ought not to be taken up upon Suſpicion 
of Felony, except there be probable Cauſe ſhewed 
for the Ground of it. If a Man be committed to 
Priſon for one Felony, the ſuſtices of Gaol-Deli- 
very may try him for another for which he was 
not committed: And a Felon refuling to plead, 
and put himſelf upon his Trial, ſhall be put to 
the Penance of Peine fort & dure, and be preſſed 
to Death; but if he ſtand Mute by the Act of 
God, it ſhall be inquired of, &c. . 2 Hawk. 25. 
1 Lill. Abr. 692, 603. Stat. Weſtm. 1. c. 12. 2 Liſt. 
1749. | Q, 54 
Ne is where a Man in the Night- time 
breaketh and entereth into the Houſe of another, 
to the Intent to commit Felony, whether the In- 
tention be executed or not. In its natural Signi- 
fication, it is nothing but the Robbing of a 
Houſe; but our Law reſtrains it to Robbing! 
Houſes, by Night, or Breaking in with an In- 
tent to rob, or do ſome other Felony: And the. 


like Offence committed by Day is called Houfe-: 
Ff3 breaking 


4 
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breaking, to diſtinguiſh it from Burglary. 4 Rep. 


" is an Offence excluded the Benefit of Clergy; 
but the Houſe muſt be a Manſton-Houſe, and the 
Out- buildings, as Barns, Stables, & c. adjoining to 
it, tis Burglary to break; tho' not a Barn, &c. at 
a Diſtance: Where Part of a Houſe is divided 
from the reſt, with a Door of its own to the 
Street, it is Manſion; but a Chamber, wherein 
any Perſon lodges as an Inmate is not, in which 
if Burglary be committed, it muſt; be laid in the 
Manſion-Houſe of him that let it. A Chamber 
in an Inn of Court is Manſon; becauſe every 
one there hath ſeveral Property. 4 Rep. 40. H. P. C. 
82. Kel. 84. 3 Inſt. 65. 00 

There may be Burglary committed in a Man- 
ſion-Houſe, tho? all the Family are abſent: And 
if a Man hath two Houſes, and lives ſometimes in 
one, and ſometimes in the other; and the Houſe 
he doth not inhabit is broken in the Nig t, it is 
Burglary. If a Servant draws the Latch of his 
Maſter's Chamber, to rob, &c. tis a Breaking; 
and if he open a Window for a Thief to come in, 
it is Burglary in the Stranger, and Robbery in the 
Servant: If a Perſon do not break a Houſe, as if 
he be within and ſteal the Goods, and then open 
the Houſe on the Infide, and go out with the 
Goods , this is Burglary: So where one comes 
down a Chimney to rob the Houſe, c. Poph. 5 2. 
3 Inſt. 64. Kel. 682; H. P. C. $80. 

If Thieves pretend Buſineſs to get'into a Houſe 
by Night, &c. and thereupon the Owner opens 
his Door, and they enter and rob the Houſe, 
this will be Burglary. Where a Thief breaks the 
Glaſs of Windows; makes a Hole in the Wall ; 
or unlocks any Door, Cc. to rob, it is a Break- 


ing 
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ing the Houſe: And not only ſetting a. Foot 
over the Threſhold, but putting a Hand, Hook 
or Piſtol within the Window, -or Door, is. an En- 
try to make it Burglary, Though if a Door, Cc. 
be open, or a Hole made in the Wall before, 
and the Thief enters and ſteals, or draws out 
Goods, this is not Burglary by the Common Law. 
H. P. C. 81, 82. Kel. 42, 62. | 

Robbery in a Booth or Tent, in a Fair or 
Market, the Owner being within the ſame, is 
puniſhed as Burglary : And by Statute, taking 
away Goods from a Dwelling Houſe, any Perſon 
being therein; or breaking any Shop, Warehouſe, 
Cc. in the Day-time, and taking Goods of 5.5. 
Value, no Perſon being therein, is Burglary: Alſo 
ſuch ſtealing privately, tho there be no Breaking, 
in Night, or Day, is excluded Clergy. And a 
Reward of 40 J. is given, for apprehending a 
Burglar, and proſecuting him to Conviction, &c. 
Stat. 5 & 6 Ed. 6. 364 C 10 C11 V. z. 
5 Ann. | Te 

\ Robbery is a felonious Taking away of Money 
or Goods, of any Value, from the Perſon of ano- 
ther on the Highway, in a violent Manner, there- 
by putting him in Fear: And this Robbery on 
the Highway is Felony of Death, tho' the Sum 
taken is under Twelve-pence, or be but one 
Penny. H. P. C. 73. 

Where a Thief bids the Party deliver his Mo- 
ney, & c. either with or without Weapon drawn, 
and he gives it him; or a Perſon with Sword or 
Piſtol in his Hand demands my Money, and after- 
wards prays me to give him Alms, and I give it 
accordingly ;' or if a Thief compels one by Fear 
to ſwear that he will fetch him a Sum of Mo» 


ney, which he doth, and the Thief receives it : 
Ff 4 Theſe 
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| Theſe are a Taking, to make it Robbery. And 
ſo when a Thief takes the Purſe of a Perſon, 
which in a Fright: he caſt into a Buſh; and where 
a Man endeavouring to eſcape from a Robber 
drops his Hat, &c. which the Highway-man takes 
up, it is a Taking from the Perſon : And in caſe 
a Thief cuts a Man's Pocket, whereby his Purſe 
falls to the Ground, if he takes up the ſame, 
though he lets it fall again, it is Robbery. 3 Juſt. 
60. Dalt. 363. H. P. C. 73. © [+2845] 
If a Robber having taken a Perſon's Purſe, finding 
little in it, delivers it back with all the Money to 
the Party; tis notwithſtanding a felonious Taking, 
becauſe he had it in his Poſſeſſion; and the Con- 
tinuance of his Poſſeſſion is not required by Law. 
A Perſon who hath aſſaulted me, drives my 
Cattle in my Preſence out of my Paſture ; or robs 
my Servant of my Money or other — before 
my Face, he may be indicted as having taken ſuch 
Things from my Perſon; for when a Servant is 
robbed, in the Sight of his Maſter, of his Ma» 
ſter's Goods, it is adjudged a Robbery of the 
Maſter. Not only the taking away a Horlſe, 
which a Man is actually riding, is Robbery ; but 
if the Horſe be ſtanding by him, and taken 
againſt his Will, it is in Law a Taking from the 
Perſon ; and a Claim of Property, without Colour 
for it, will not excuſe it: But if one leaves his 
Horſe tied, and ſteps aſide ; or if a Carrier follows 
his Horſes at a Diltance, and they are taken away, 
this is not ſuch a Taking to be Robbery. 3 Inſt. 
69. K. P. C. 27, Dalt. 364. Pult. 128. Styles 
156. 
All that are in Company to commit a Rob- 
bery are Principals, and eſteemed to take away, 
though one only doth it, in reſpect to that En- 
| couragement 


Ok Publick Offences, 447 
couragement which they give one to another; 
and if one of the Gang rides from the Reſt, and 
robs another Perſon not intended in the ſame 
Highway, without their Knowledge and Conſent, 
out of their. View, and returns to them after- 
wards, all are guilty of the Robbery. He, who 
apprehends and proſecutes a Robber on the High- 
way to Conviction, ſhall receive of the Sheriff of 
the County where the Robbery was done 40 J. 
(producing the Certificate of the Judge before 
whom the Offender was convicted) with his 
Horſe, Furniture, Arms, &c. And if any Perſon 
out of Priſon, having committed any Robbery, 
diſcovers two of more Robbers, ſo as they are 
convicted, he ſhall be intitled to a Pardon. Crompt. 
34. H. P. C. 72. Stat. 4 W. & M. c. 8. 

The Hundred where a Robbery is committed 
on the Highway is chargeable and anſwerable 
for it, if done in the Day-time of any Day, ex- 
cept Sunday; but Notice muit be immediately 
given of it to ſome of the Inhabitants of the 
Village near the Place, to the Intent they may 
make Hue and Cry, to apprehend the Robbers: 
And if any of the Robbers are taken within forty 
Days and convicted, the Hundred ſhall be excu- 
ſed; if not, the Party robbed is to make Oath 
before a Juſtice of Peace of the County, of the 
Time and Place of the Robbery, and of what 
he was robbed, and that he knew none of the 
Robbers ; and then in twenty Days he may bring 
his Action againſt the Hundred, by Original 
Writ, c. Stat. 27 Elix. c. 13. 

Proceſs is to be ſerved on the High Conſtable 
of the Hundred, ec. and the Party robbed in 
twenty Days to give publick Notice in the Ga- 
gette, deſcribing the Robber, and * 

a 0 
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of the Robbery; and no Hundred ſhall be char- 
ged, if any of the Robbers are apprehended in 
forty Days after ſuch Notice given; alſo a Re- 
ward of 10 J. ſhall be paid by the Hundred, for 
taking any Robber on the Highway: This is by 
the late Act 8 Geo. 2. c. 16. 

Perſons who with offenſive Weapons aſſault, 
or in a forcible Manner demand Money, &c. of 
any Perſon, with an Intent to commit Robbery, 
ſhall be guilty of Felony, and be Tranſported for 
ſeven Years, by the Statute 7 Geo. 2. c. 21. 

Rape is an unlawful and carnal Knowledge of 
a Woman, by Force and againſt her Will: A 
Raviſhment of the Body, and violent Deflowering 
her; which is Felony by the Common and Sta- 
tute Law. There muſt be Penetration and E- 
miſſion, to make this Crime ; otherwiſe an At- 
| tempt to raviſh a Woman, though it be never 
ſo outragious, will be an Aſſault only. 1 Inſt 
124. | | 
In Rapes, it is no Excuſe. or Mitigation of the 
Crime, that the Woman at laſt yielded to the 
Violence, and conſented either after the Fact or 
before, if ſuch her Confent was forced by Fear 
of Death, or of Impriſonment ; or that ſhe was 
a common Strumpet, for ſhe is ſtill under the Pro- 
tection of the Law, and may be forced : But 
jt is ſaid by ſome to be Evidence of a Woman's 
Conſent, that ſhe was a common Whore. And 
it is a ſtrong Preſumption againſt a Woman, that 
ſhe made no Complaint in a reaſonable Time af- 
ter the Fact; if ſhe conceals it for any long Time, 
it may argue a Conſent. 1 Inſt. 123. H. P. C. 17. 
1 Hawk. 108. 3 Nel. Abr. 45. 

It was formerly adjudged not to be Rape to 


force a Woman, who conceived at the Time; 
becauſe, 
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becauſe, if ſhe had not conſented, ſhe could not 
conceive : Though this Opinion hath been ſince 
queſtioned, by Reaſon the previous Violence is 
no way extenuated by ſuch a ſubſequent Confent. 
And it was a Queltion before 18 Eliz. c. 7. 
Whether a Rape could be committed on a Child 
of the Age of ſix or ſeven Years? By that Sta- 
tute whoſoever ſhall carnally know and abuſe 
any Woman Child under the Age of ten Years, 
he ſhall ſuffer as a Felon, without Benefit of Cler- 
gy ; and here it is material whether ſuch Child 
conſented, or were forced ; but it muſt be proved 
that the Offender entered her Body, &c. 2 Inf. 
190. 3 Cro. 332. Dalt. 393. 

Tho' a Woman raviſhed may proſecute, and be 
2 Witneſs in her own Cauſe; yet a Woman's po- 
ſitive Oath of a Rape, without concurring Cir- 
cumſtances, is ſeldom credited: If a Man can 
prove himſelf to be in another Place, or in other 
Company, at the Time ſhe charges him with com- 
mitting the Fact, this will invalidate her Oath; 
ſo if ſhe is wrong in the Deſcription of the Place 
where done, or ſwears the Fact to be committed 
in ſuch Place, to which it was impoſſible the Man 
could have Acceſs at that Time; as if the Room 
was then lock'd up, and the Key in the keeping 
of another Perſon, &c. 3 Rep. 37. Dalt. 107. 

The Aiders and Abettors in committing a Rape, 
may be indicted as principal Felons, whether 
Men or Women: And there is an Appeal of Rape, 
which a Feme Covert may bring without her 
Husband. If a Woman raviſhed afterwards con- 
ſents to it, her Husband if ſhe have, any, or a 
Father, or next of Kin, there being no Husband, 
may proſecute this Appeal ; alſo the Criminal in 
ſuch Caſe, may he attainted at the Suit of the 

King: 
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King: And if a Woman conſent after, ſhe is 
diſabled to challenge any Inheritance, Dower, 
ec. Stat. 11 H. 4. c. 13. 6 R. 2. c. 6. 3 Inſt. 
30, 131. . | 
" Sodomy, or Buggery, is a carnal Knowledge of 
the Body of Man or Beaſts, againſt the Order of 
Nature: And it may be committed by Man with 
Man, which is the common Crime ; or by Man 
with Woman ; or a Man, or Woman, with a 
Beaſt, 3 Inſt. 58. | 

This Sin againſt God, Nature and Law, it is 
ſaid was in ancient Time puniſhed with Burn- 
ing; tho' others ſay with burying alive: But at 
this Day it is Felony excluded Clergy, and 
puniſhed as other Felonies. It is Felony both 
in the Agent, and Patient conſenting, unleſs 
the Perſon on whom committed be within the 
Age of Diſcretion ; and then 'tis Felony in the 
Agent only, not him: And he that doth the 
Act is not only a Principal, but thoſe who are 
preſent aiding and abetting him are Principals. 
13 Kep. 36., H. P. C. 177. 235 . 4 6. 

Some kind of Penetration and Emiſſion muſt be 
proved, in Acts of Sodomy, but any the leaſt 
Degree is ſufficient. For almoſt an Age paſt 
this Crime has been greatly practiſed in this King- 
dom ; many Perſons having ſuffered the infamous 
Puniſhment of the Pillory, &c. for their criminal 
Attempts to commit it; and in the 12th Year of 
K. Geo. I. a great Number of theſe Wretches, 
were convicted of the moſt abominable Practices, 
and three of them put to Death. 

Forgery by the Common Law is a fraudulent 
making or altering of a Deed or Writing, to the 


Prejudice of another Man's Right, whether it be 
| Matter 
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Matter of Record, or any other Writing, Deed, 
or Will, 3 Toft. 169. . nn, > 
Where one makes a falſe Deed; or if he make 
any fraudulent Alteration of a true Deed, in 2 
material Part of it; if he alters a Bond, &c. for 
500 l. expreſſed in Figures, to 5000 J. by ad- 
ding a new Cypher, theſe are Forgery : So it is 
if a Man finding another's Name at the Bottom 
of a Letter, at a conſiderable Diſtance from the 
other Writing, cauſes the Letter to be cut off, 
and a general Releaſe to be written above the 
Name, Cc. And where one being directed to 
draw up a Will for a fick Perſon, inſerts ſome 
| Legacies therein falſely of his own Head; or if 


he omits a Bequeſt to a certain Perſon, which - 


cauſes a material Alteration in the Limitation of 
an Eſtate to another; it will be Forgery by the 
Common Law. 1 Hawk. P. C. 182, 183. Noy 
118. Moor 760. | 

A Perſon — falſifies the Date of a ſe- 
cond Conveyance, which he bad no Power to 
make, in order to deceive a Purchaſer, &c. he is 
Aid to be guilty of Forgery: And if a Feoffment 
be made of Land, and Livery and Seiſin is not 
indorſed when the Deed is delivered, and after- 
wards, on ſelling the Land for a vaJuable Con- 
ſideration to another, Livery is indorſed upon the 
firſt Deed ; this hath been adjudged Forgery both 
in the Feoffor and Feoffee, being done in Deceit 
of an honeſt Purchaſer. But there can be no For- 

ery, where none can be prejudiced by the A& 
Fas the Perſon doing it. 3 Inſt. 170. 1 Hawk, 
182. Moor 665. 1 Salk, 375. 

By Statute, if any Perſon ſhall falſely forge or 
make, or cauſe ro be forged, or aflent to the 
Forging of any Deed, or Writing ſealed, or * 

| N 0. 
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c. to the Intent that the Freehold and Inhert- 
tance of Lands may be defeated or charged, or 
the Title troubled, &c. or ſhall publiſh, or give 
Tuch forged Writing in Evidence as true, Fhowing 
of the Forgery; and ſhall be convicted thereof, 
by Action on this Statute or by Bill, &c. he ſhall 
pay double Coſts and Damages to the Party grie- 
ved, be ſet on the Pillory, and have both his 
Ears cut off and his Noſtrils {lit ; and ſhall forfeit 
to the King the Iſſues and Profits of his Lands 
during Life, ſufter perpetual Impriſonment, Cc. 
And if any one ſhall forge or falſely make any 
Leaſe for Years of Lands, or a Grant of an An- 
nuity, an Obligation, Acquittance, Releaſe, or 
other. Diſcharge of any Debt or perſonal De- 
mand; or publiſh, or give in Evidence the ſame 
knowingly, he ſhall pay to the Party injured dou- 
ble Colts and Damages, ſtand in the Pillory, and 
loſe one of his Ears, and be impriſoned for a 
Year. And the ſecond Offence is Felony, with- 
out Benefit of Clergy. Stat. 5 Eliz. c. 14. 

The Forgery of a Deed of Gift of Chattels 
is not within the Words of this Statute: And 
forging an Aſſignment of a Leaſe is not within 
the Act, becauſe it doth not charge the Lands, 
but only transfers an Intereſt which was in Be- 
ing before. The King may Pardon the Corpo- 
ral Puniſhment of this Offence ; but the Plaintiff 
cannot releaſe it: If he releaſes the Judgment, 
Cc. it ſhall only diſcharge the Coſts and Dama- 
ges; and the Judges ſhall proceed to Judgment 
upon the Reſidue of the Pains and award Exe- 
cut ion on the ſame. But in a very extraordinary 
Caſe, a Forgery hath been compounded ; and the 
Defendant diſcharged on paying a Fine. 3 Leon. 
170. 5 Rep. 50. 3 Salk. 172. 

1 | 


Forging 


. Of puplten Offences. 447 


Forging or Counterſeiting any Deed, Will, 
Bond, Note, Acquittance, Se. ſor Money, or 
Uttering or Publiſhing as true, knowing them to 
be falſe, is Felony (for every Offience) excluded 
Clergy: But the Attainder not to make Corrup- 
tion of Blood, &c. by Statute 2 Geo. 2. c. 25. 
Perjury is a Crime committed by wilful and 
falſe Swearing, in any judicial Proceedings, in 
what is material to the Iſſue or Cauſe in Queltion, 
by a Man's bwyn Act, or the Subornation of others. 
3% % 1 
Io make an Offence Perjury, it muſt be wil- 
ful and deliberate, and not committed through Sur- 
prize, Inadvertency, or Miſtake “of the Queſtion ; 
and the Depoſition is to be direct and abſolute, 
for nothing which the Party offers upon his Belief 
is afſignabl: for Perjury : It muſt be falſe, in ex- 
preſs Words or Intention; and if one knows not 
What he ſwears, it is a ſalſe Oath in him, ſo that 
a Perſon may ſwear the Truth, and yet be per- 
jured. 3 Iuſt. 167, 266. 2 Roll. Abr. 77. 
Were an Oath is taken before a Perſon that 
hath no Authority to give it ; or when a Court 
hath not Authority to hold Plea of the Caule ; 
there Perjury cannot be committed; and if an 
' Oath be given by him who bath lawful Authori- 
"ty, if it be not in a judicial Proceeding, but in a 
private Affair, it is not puniſhable as Perjury. 
The forſwearing muſt be in ſomething material 
to the Iſſue; and therefore if what a Witneſs 
ſwears be not of any Conſequence in deciding 
the Cauſe it may not be puniſhed as Perjury : Bur 
if a falſe Oath be given by a Man, attended with 
ſuch Circumſtances, that the Jury are thereby 
induced in the giving of a Verdict, he may be 
IE ark. guilty 
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guilty of Perjury. 3 Inſt. 164. 4 Inſts 278. 1 
Roll. Abr. 41, 78. 1 Cro. 48. 
A Perſon may be indicted at Common Law for 
a falſe Affidavit taken before a Maſter in Chan- 
cery; but not on the Statute, becauſe this is not 
Perjury in a Matter relating to the Proof of what 
is in Iſſue: Perjury by the Common Law may 
be in an immaterial. Thing, in an Anſwer in Chan- 
cery; but if one ſwear falſe, to an Interrogatory, 
in a Thing not materially charged therein, it is 
not Perjury. The Statute made againſt perjury 
extends to no other Perſons than Wienelſes ; but 
' Perſons perjuring themſelves in their Anſwers in 
Chancery, or in the Exchequer, or hy ſwearing 
the Peace againſt another, &c. may be puniſhed 
for the Perjury or Subornation thereof at the 
Common Law; by Fine, Impriſopment, Pillory, 
Cc. 1 Bulſt. 322. Sid. 274. 3 Iuſt. 186. 
By the Statute, Perſons committing, wilful and 
corrupt Perjury, in any Cauſe depending concern- 
ing Lands or Goods, Cc. in any of the Courts 
of Record, ſhall forfeit 20 J. and be impriſoned 
fix Months; and their Oath ſhall not be receivgd 
in any Court of Record, until the Judgment 1 
reverſed; and if the Offenders, have not Gods 
or Chattels to pay the Forfeiture; they ſhall be ſet 
on the Pillory in ſome Market-Place, and have 
both their Ears nailed thereto : And unlawfol 
and corrupt Procuring and Suborning a Wienels 
to give falſe Teſtimony in any Court of Real," 
Cc. the Offender ſhall forfeit 40 J. and if he be 
not worth that, he ſhall ſuffer ſix Months Im- 
priſonment, and ſtand in the Pillory in ſome open 
Market near the Place where the Offence was 
committed; and ſhall not be received as a Wit- 
neſs till ſuch Judgment be reverſed : But in caſe 


the Judgment is reverſed, the Party grieved ſhall 
1 recover 


Ot ami Difencps. 449 
recover Dama 4 againſt the 3 in Action 


N 7 1 c. 
chat lr a Man be konvig- 


ted of 2 at ey ug Law, a Pardon will 
reſtore the Party to his Teſtimony; but not in a 
Co victiom on the Statuten ſor there he mult re- 
verſe the Judgment before he can be reſtored, 
and Miſalility is Part of- the Judgment. Perjury, 
or Sibordation, in Hrcedings on an Indict- 
ment, Is dt Within the, Statute, which men- 
tivas only: Suits by Writ, Plaint, Oc. Though 
where 2 Witneſs for the King ſwears falſely, be 
mayibe- indicted! at- 9 Law ; and here 
it ie not material !whether; che Oath Feb ar all 
credited; ar the Party þe.apy way gtiever by it, 
of nat; as this is not Proſecution grounded on 
the: Damage of- the Party, but on the Abuſe of 
ick Juſtjee. ; Ang. ifia Perſon procure another 
to take 2 falſe Qath amounting to Perjury, but 
he: doth; not take, it, thou vg the Perſon who 
incited him is not gvilty of Sybornation of Per- 
jury, he is puniſhable by Fine. 2 Salk. 513. 3 
ep. 564. 3 Leog, 29e 1 
Ibe Court before: whom any Perſon is con- 
viced pf wilful Perjus ys. pr. Subornation, beſides 
the; Puniſhment already inflicted | by Law, ſball 
order: the Offender to be ſent, to the Houſe of 
Cotrection for 7 Years, there to be kept to hard 
Lau, or te be Tranſpotted for the like Term 
as. FRO, ks Pug, HOY 6. 25 
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erfcltivg the Coin) 
Offender ſhall be drawn 
ment on 3 Hurdle of Sledge, to the Place 
h H of . 1 ere be hang d 
387 Py by the to be cut down alive, 

a 8 This Pri y Me bers cut off, his 
bat. <a? | Boweleripe up taken out and burnt 
n 4 before ice, his. Head ſevered 
I | from his Body, his Body divided into 
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5000 four Quarters, which are to be diſ- 
F oy of. as the King ſhall think 
#0) 51 <a 5 


N Offerider b to Pen an 
i And the Judgment, in Petit Treaſon 
An. is for e Man to be dra vn and hang d; 
bir for A Woman to. ve,  draym Meng 
"TI burnt, 8 
The Eriminal/ for Freaſon — 
orteit· all bis; Lands, Ten 
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mT = : Fee 44 be had a 4 4 5 
Forfeiture, / Lime of the 9 com | 
2 e c e Oht AG Right of aig, 
I ed; and all his Goods! and Chattels 

5 ſhall be forfeited from the Time of the 
evi Conviction. Alſo his Blood ſhall be 
by | ; | corrupted, 
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corrupted, on Attainder, and his 
Children be incapable to Inherit % 
{ hin or aby of his Anceſtors. 

For Murder, Felony and Larceny 
above 12 d. a Man or Woman is to 
. | be hang d. by the Neck till Dead; 
and in extraofdinaty Caſes, where a 
darbarous Murder is committed, the 
Body of the Offender is uſually 
5 5 Chang'd in Chains. 

I ꝗII Caſe of Murder, Burglary, Nob- 
4 bety, and All Felonies for which — 
* 1 755 | fenders ſhalt ſuffer Death, RT 
"Se | forfeit” all their Lands in Fees 
ile de Goods and Chartels. The King 
Faroe - hav ave \Govods of Felons and ung 
Day andWaſte in their Lands; which 
9 "2 A afterwards Efcheat to the Lord of the 
I Aianor of: Whom held ; For ſtand- 
ſiüiag mute in Caſes of Felony, Goods 
ind Chartels are forfeited. 
For Manſlaughter, where the Of- 
n-& fender ig” admitted to his Clergy, he 
, (fall be burnt in the Hand, 
© CO la Matiflaughter, Chancemedley, 
Vaud & Defetdtndo, an Offetider for- 
eits his Gods and Chattels; but in 
Ihe two laſt, be has a Pardon of 
"T7 Courſe.” $3 «|; 

nt Here" the Poniſhmene is Whip- 

Ab: ping, 5. 8. Tranſportation for ſeven 
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HE; Jurors preſent, tot. the Lofd 7 
Lee their Qath, Oath, That 4. e 
22 City o L. Carpemer, not having 5. 
fare bis Eyes, but moved and, ſeduted by the 
© Inſtigation of the: Devil;: the Day of, Cc. in 
e Lighth;Year- of the Reign of our Sovereign 
1 Lord George the Saconth King of Great Britain, 
Ic. at Laaſoreſaid, thitcis ta ay in the Parifh 
ce „ in ther Wardgef B with Force and 
Ame, & <a fe loniouſly of his forethought, Ma- 
5 © lice; n and upon one, C. D. then. 598. 4908 Share. 
being in che Perce f God. end of 
Torq che King. made c Arſſault, apd the 22 
eee called, Cc. of the 
V2, e of Ten Shilliogss then and there charged 
c wit Gunpowder, and ons Leaden Bullet, which 
4 I "4 =} ſaid 4, B. in his Right Hand then and 
© zhe-e-hag and held, ig auch upon dhe Rid C. O. rhen 
2 thergfelqniguſly, valugtarily avd of, his fore- 
x lat Malice did ſhopt pff and diſcharge, and 
7 the ald, fs B. wich abr Lenden llet afore- 
aich om the Piſtol, algzefgil.chen, ang chere 
0 diſcl Igid and ſent out, the ſaid C. D. in and 
, ; nn the left Part of the Bay of bim the faid 
. REax;;the leſt, n of ghe ſaid & Haden 
{A | ghereſelovioully truck, giviog. 10 the and, 
0. D. with the Leaden Bullet aforefaid, from fbe, 
- 2 Eiltel fe Big 4 * . ent put, in and 
upp the aig le t oft 285 
0 near the ſaid leſt Pap 5 Je 28 mes 
. Mort Wound of the Breadch of If an Inch, 
and 
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and in' Depth RS Tneheb, of which lAboriat 
: © Wound, the Tai ©C.1D:246 Z. aforeſaid; yr the 
ariſh and Ward aforeſaid inſtantly died; and 
i 'b the Furs '8fg16145/ 0 their aft Af e. 
aid Ty; That the-fald A. g. the fi: 0212) ca 
2 FAaforaaig! inithe:Parifi ahd Ward! aſdrefaid. 10 
er aft] Form aforeſitd}' ſelbnisuſty, Wen- 
r of 7 did gun 40d 
, e eds Peace of the fad“ Lord the 
Ring ow: eee: Nod nett 
bus! fy $ 154193 ne tl bit ee; 
oc worte, Wat dn 0 lay; ide l 
© Pelivery® of the Libra the: King at- 
ned Fe Ofty: of., Aorefa id; ar: Jbſtize- Hal 
if the U unh! {nthe&Phriſhicof Se. Sr 1-fobrt «, 
£86 Wafd of F., withiut- aforeſaid, > ere 'Day, 
7 Hed eigbeh Tear of the f cout 
t ſaic do vereigtt Lord Georgo the Secohde c efoie 
* Sir“ n . Knighe;! Lok: Mayor of the Cirzfof 
L afbfefaid, P. Le eld Chief Juſticep of 
ehe Lord ce lieg Ce Sir F. Pr onb*of _ 
*Oftites 6f che ſaſd Lord the King c Sit 
4Rhight? Ser T. G. Gt and N. U. ottè oft 
4 Kir Ser jeans at LAW, and DopuryRecendet 
© of xhe* City of E. Hotcſiid/)and borherthetr el. 
zows' Juſtices of the fad Lordu the King: b 
© G76! aſerkſald of the Priſoners in thegamerbe- 
„ing to dellver afigtied ;/ The ſaid . BH. oder 
the Cuſtody of, &c. Sherifis of the City of J. 
«aforeſaid, to the Bar aforeſaid brought, in his 
proper Perſon came; and being asked, how of 
he Felony and Murder aforeſaid he would ac- 
* quit bimſelf, the ſaid 4, B. faith, That he of 
© the Felony and Murder aforeſaid, in Form afore- 
„ faid'to him impoſed, or laid to his Charge, is 
£ Not guilty, and 83 for good and ill puts 
6 3 © himſelf 
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* kinaſelf upon 'the:Country ; Therefore. immedi- 
© ately cauſe a Jury thereof to come, G. 


© And the Jurors of the Fury aforeſaid, by the 
5 — — = of the City of L 2 this im- 
c elled, being called, that is to ſay, NF. 
85 CH J. K. L. M. C came; (who to ſay the 
© Truth of and * the Premiſſes, im to 
©the ſaid. . B. choſen, tried and ſworn, fay 
© upon their Oath, that the ſaid A. B. is Guilty, of 
© the Felony and Murder, jn Form aforeſaid laid 
c to his Charge, in Manner and Forꝶů as by the 
Indictment aforeſaid it is ſuppoſed; and that he 
© at the Time of the Felotiy and Murder afore- 
© ſaid, in Form aforeſaid committed, or ever. after 
© had no Goods or Chatteſs, Lands or Fenements, 
* to the Knowledge of The Jurors aſoreſaid: Up- 
© on which the ſaid A. B. being ſpoken unto, if 
f be had any Thing ſor himſelf to offer, or 
* could ſay, why the Court aſboreaid to qud 
© ment and Execution of him for the peilt 
* ought not to proceed, and he ſaying nothing 
but what at firſt he had ſaid; upos this, then 
* and there, it is conſidered, by the ſaid Juſtices, 
that the ſaid A. B. to the Gaol of . Newgate a- 
* foreſaid, from whence be came, ſhall be ſent 
* back, and thence be led unto the Place of Ex- 
: ecution, and there be hanged until, &c. 
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3. By Declarationt, Pleadings, Ke. „ 
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at the Bible againſt STATIONERs-HALL, 
near Ludgate, Lonpox. 


HE Eng/jþ School reformed. Con- 
die taining, 1. Rules ſhewing the Na- 
ture of Vowels, Conſonants, Sylla- 
bles, Dipthongs, dividing of Sylla- 
bles, _ of Stops and Points: 2. 
A Praxis, ſhewing the Uſe of the 
ſaid Rules in a Dialogue. 3. Words 
from one to ſix and ſeven Syllables, exactly divided 
according to the ſaid Rules. 4. A Collection of Words 
that agree in Sound, but difter in Senſe and Spelling. 
2 Collection of Words, that are writ one 

a and ſounded another. 6. Engliſh Words con- 
tracted, Figures and Numeral Letters, c. And 
laſtly, an Accidence adapted to our Engliih Tongue. 
The 10th Edition, carefully corrected by R. Brown, 
formerly Maſter of a Boarding-School in Greek-Street, 
in St. Anne 's, Weſtminſter, but now Maſter of a pri- 
vate School in York, dvo. Price 9 d. 

2. A Weck's Preparation toward a worthy Recei- 
ving of the Lord's Supper, after the Warning of 
the Church, for the Celebration of the Holy Com- 
munion; in Meditations and Prayer for — 
an 
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and Evening, for every Day in the Week. Alſo 
ſome Meditations to live well after the receiving the 
Holy Sacrament. The 45th Edition, 1270. Pr. 1 s. 
Reform'd Devotions in Meditations, Hymns 
ol Petitions, for every Day in the Week, and eve- 
ry Holiday in the Year. By Theophilus Dorrinmton, 
ector of Hitte/bham in Kent. Divided into two Parts. 
The ↄth Edition. To which is added, an Holy Of- 
tice, before, at and after Receiving the Holy Sacra- 
ment. By Dr. Edward Lake, Price 3 s. 

4. Vocabularium Latiale: Or, A Latin Vocabulary. 
In Two Parts. The Firſt being a Collection of the 
molt uſual and eaſy Latin Words, whether Primitive 
or Derivative, with their Signification in Znglib, af- 
ter the Order of the Eight Parts of Speech, giving 
a Specimen of each, and moſt naturally ſhewing the 
Gender, Increaſe, Declenſion and Motion of Nouns 
and Pronouns ; with the Conjugation, Preterperfect 
Tenſe and Supine of Verbs, both Simple and Com- 
pound. The Second ſhewing the Variation and De- 
clining of all the declinable Parts, both regular and 
irregular. By Tho. Dyche, School-Maſter at Stratford. 
The 5th Edition, caretully reviſed by the Author, 
Sv o. Price 1 s. 

Juſtinus de Hiſtoriis Phillipicis, & totius Mun- 
di Originibus. Interpretatione & Notis illuſtravit 
Petrus Foſephus Cantel, e Societate Jeſu. Juſſu Chri- 
ſtianiſſumi Regis, in uſum Sereniſſuni Delphini. Edi- 
tio altera, ab innumeris Erroribus emendata. Huic 
Editione acceſſere Jacobi Bongarſii Excerptiones Chro- 
nologip, ad Fuſtini Hiſtorias accommodatæ, B8ve. 

rice 5 f. | 

6. A Manual of Prayers for the Uſe of the Scho- 

lars of Finchefter College, and all other Devout Chri- 


'- ftians. To which are added, Three Hymns, for 


Morning, Evening and Midnight. By Thomas Ken, 
late Lord Biſhop of Bath and Wells. The twenty- 
titth Edition. To which is prefix'd, A faithful Ac- 
cont of his Lordſhip's Life, 129. Price 1. s. 
. A Guide to Heaven from the World: Or, Good 
Counicl how to cloſe ſavingly with Chrift. 7 
Ort 
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Hort but ſerious Queſtions to ask our Hearts every 
Morning and Evening, Whether we walk cloſely 
with him? And eſpecially Rules for the ſtrict and 
due Obſervation of the Lord's Day. The 1oth Edi- 
tion, 240. Price 6 d. | 18 A X 7 

8. Crumbs of Comfort and godly Prayers, with 
thankful Remembrances of God's wonderful Deli- 
verances of this Land. The forty-third Edition, 
carefully reviſed, and enlarged with Divine Hymns, 
Sec. And adorned with new Cuts, 240. Price 9 d. 

9. Rules for our more Devout Behaviour, in the 
Time of Divine Service, in the Church of England. 
Together with an Account of the ſeveral Places and 
Hours of daily Prayers, both Morning and Evening, 
in and about the Cities of London and Weſtminſter. 
The 14th Edition, 12970. Price 3 d. or 20 4. per 
Hundred. rien tt 1 1 e650 pi wy by 
. 10. The Church of Zxgland's Man's private Devo- 
tions. Being a Collection of Prayers our of the 
Common-Prayer-Book, for Morning, Noon and Ever- 
ing, and other ſpecial Occaſions. To which are ad- 
ded, The Holydays, or, The Feaſts and Faſts of 
the Church of England explained, and the Reaſons 
why they are Yearly celebrated. By the Author of 
— Week's Preparation to the Sacrament, 1277 

rice 1s. 4 y idea; 

11. The Holy Week: Or, Paſſion Week before 
Eaſter, in Meditations, Ejaculations and Prayers, u 
on the laſt ow yr, = our Saviour Feſus Chriſt. | By 
the Author of the Week's Preparation to the Sacra- 
ment. The gd Edition, 12m. Price 3d. 
12. Sacramental Devotions: Conſiſting uf Medi- 
rations and Prayers to be uſed before, at and after 
the receiving of the Holy Sacrament of the Lord's 
Supper. The 8th Edition, with many conſiderable 
Alterations and Additions, 12m. Price 1 s. 

13 Devotions for the Altar: Or, Sele& Prayers 
and Meditations to be uſed before, at and after te- 
ceiving the Holy Communion. To which are added, 

rivate Prayers at Home, both before and after the 
Cclebration in the Church, 12m. Price 4 d. 
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wot % en 8 | Diſcourſe upon the Parable of the 
Shewing the Read ineſs of God to 


Lows. and forgive returning ls. Neceſla 
wh all Chriſtian Families. By les Williams, 
Chaplain of Peteybam in Surrey, and Lecturer of _ 
evorth, Middleſex. The 2d Edition, _ Price 9 d. 

15. The Oxford Spelling —— a compleat 
Introduction to Engliſh Orthogra na —— 
much more clear — intelliggbk rhe. . 
this Nature —— e I. of = — 
General and Parti thongs, Tri A 
Sc. 2. Of Syllables ; Rules fon Dividi % WH 
Of Words in General ; of Words of like but 
different in Spelling and Si ignification; of Words the 
fame in Spelling, but different 3 in Sound and Si 
_ Sc. 4. Of Sentences; together with — 
for right Pointing; the moſt uſual Abbreviations, Sr. 
The Whole interſper'd with eaſy and familiar Rules, 
Remarks, c. adapted to the Capacity of every 
L By Tho. Tuite, 12 mo. Price 1 s: « 

16. Sacramental Devotions 'and ſuitable Meditati- 
ons, | peculiarly adapted to the Communion Office. 
Compiled out of che Church-Liturgy, and many o- 
ther eminent Tracts of Devotion, private Uſe. 
= Fames King, A. M. late Preacher of tho New 

apel in Long- Acre. The 4th Edition reviſed, 12m. 
pe I 5. 

The Chriſtian' s Pattern: Or, A Treatiſe of 
the Teviention of Feſus Chrift. In four Books. Writ- 
ten originally in Latin by Thomas a Kempis, now ren- 
der'd into Engliſb. To which are added, Meditati- 
ons and Prayers for ſick Perſons. By George Stanhope, 
D. D. Dean of Canterbury, Chaplain in 1 to 
His Majeſty. The eleventh Edition, 12 mo. and $90, 
Price 25. 6 d. 45s. 6 d. 

iS. Markham's Maſter-Piece, containing all Know- 
lege belonging to Smiths, Favriers, or Horſe-Leaches, 
rouching the curing” of all Diſeaſes in Horſes, drawn 
with great Pains — approv'd Experience, and the 
publick Practice of the beſt Horſe-Marſhals in Chri- 
Hendm 
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ſtendom. To which is added, the exacteſt Receipts 
for curing all Diſeaſes in Cattle; alſo the compleat 
Jockey, 4. Price 4. 
19. A Para e and Comment upon the Epi- 
ſtles and Goſpels, appointed to be uſed in the Church 
of England, on all Sundays and Holydays throughout 
the Year, Deſigned to excite — and to 
promote the Knowledge and Practice of ſincere Pie- 
ry and Vertue. By George Stanhope, D. D. Dean of 
erbury, and Chaplain in Ordinary to His Majeſty. 

The 5 — in four Volumes, 80. Price 1 by 
200. A new Canting Dictionary, comprehending 1 
= Ter Ancient _ Modern, aſd in 3 fa 

ribes o es; : ars, Shoplifters, Highway- 
men, F 4. and * Clins of Cheats 624 
Villains. Interſperſed with Proverbs, Phraſes, figu- 
rative Speeches, c. Being a compleat Collection 
of all that has been publiſhed of that Kind. With 
very large Additions of Words never before made 
Publick, detecting under each Head or Order, the 
ſeveral Tricks, Pranks, made uſe of by Varlets of 
all Denominations ; and therefore uſeful for all Sorts 
of People (eſpecially Travellers and Foreigners) to 
'enable them to ſecure their Money and preſerve their 
Lives. With a an Account of the 
original Progreſs, &c. of the Canting Crew, and 
recommending Methods for diminiſhing theſe Var- 
lets, by better Employment of the Poor. To which 
is added, a compleat Collection of Songs in the 
Canting Diale&, 12m. Price 1 s. 6d. | 

21. The Crucified Jeſus: Or, A full Account of 
the Nature, End, Deſign and Benefits of the Sacra- 
ment of the Lord's Supper. With neceſſary Dire- 
ctions, Prayers, Praiſes and Meditations, to be uſed 
by Perſons who come to the Holy Communion. The 
th Edition, 840. Price 6 5. 2 

22. The great Law of Conſideration: Or, A Diſ- 
courſe wherein the Nature, Uſefulneſs and abſolute 
Neceſſity of Conſideration, in order to a truly — 
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and religious Life is laid open. The 11th Edition 
corrected, 8. Price 4 s. f | 

23. The happy Aſcetick : Or, The beſt Exerciſe, 
together with Prayers ſuitable to each Service. To 
which is added, a Letter to a Perfon of Quality, 
concerning the Holy Lives of the Primitive Chri- 
ſtians e 6th Edition corre cted, 8c. Pr. 4 s. 6 . 

24: Delight and Judgment: Or, The Great Aſ- 
_ ſize... Repreſented in a Diſcourſe concerning the 
Great Day of Judgment. And its Power to damp 
and imbitrer ſenſual Delights, 8 and Recrea- 
tions. The third Edition, corre and enlarged, 
120. Price 222. ä 

25. The Fire of the Altar: Or, Certain Directi- 
ons how to raiſe the Soul into Holy Flames, before, 
at and after the receiving the Bleſſed Sacrament of 
the Lord's Supper. With ſuitable Prayers and De- 
votions. To which is prefix d, A Dialogue betwixt 
a Chriſtian and his own Conſcicucc, concerning the 
true Nature of the Chriſtian Religion. The 15th 
Edition, 12270. Price 1 s This Book is bound up 
with Common-Prayer-Books. 

N. B. The Five ahove wvere <ritten by Anthony Hor- 

neck, D. D. late Chaplain in Ordinary to His Ma- 
jefty, and Prebendary of Weſtminſter. | 

26. A Compendious Hiſtory of the Old and New 
Teſtament, extracted from the my Bible, and a- 
dapted to all Capacities, whereby the Reader, may 
be enabled, in an eaſy, pleaſant and ſpeedy Manner, 
ro become learned in the ſacred Scriptures, inter- 
ſperſed with ſuitable Reflections, and adorned with 
120 curions Copper Cups, lively repreſenting each 
Hiſtory, 12m0. Price 2 s. 

27. The Englih Inſtructor: Or, The Art of Spel- 
ling improved. Being a more plain, eaſy and regu- 
lar Method of Teaching young Children, than any 
extant. In Two Parts. The Pick, Containing Mo- 
noſyllables, expreſſing the moſt natural — eaſy 
Things ta the Apprehenſions of Children; with com- 
mon Words, and Scripture proper * 

, tically 
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tically „with their proper Accents, and divi- 
ded according to 'the Rules of Orthography. The 
Second, — an Inſtruction more particular de- 
ſign'd for Children of an higher Claſs, ſuch as have 
not only made ſome Advances in their Reading, but 
are capable of Underſtanding and applying the Rules 
there given, and — thita Obſervations on the 
Sound of Letters, with the Uſe of true Pointing, 
and other Things neceſſary for an Ege Scholar. 
To which is added, A Method of Inſtruction out of 
the ſacred Writings, and the Catechiſm of our 
Church : The Whole being intermix'd with Variety 
of Exerciſes, in Proſe and Verſe, adapted to the Ca- 

Cities of Children, and deſigned, as well to in- 

ruct them in the Duties of Religion, as to render 
the initiatory Part of Education, eaſy, profitable and 
delightful, The 6th Edition, with great Improve- 
ments, including the Supplement ; being Precepts for 
Children, in Imitation of Lily's Qui mibi, for the 
Uſe of Schools. By Henry Dixon, School-Maſter in 
Bath, 12mo. Price 1 s. | 

28. Popery truly ſtated, and briefly confuted. In 
Three Parts. The Firſt treating of the general Do- 
Erines of Romaniſts, concerning Church- Authority, 
the Unity of the Church, Catholiciſm, r. Tho 
Second of their particular Corruptions. The Third 
of their fallacious Reaſonings, by which they endea- 
vour to ſeduce Proteſtants. With other Obſervati- 
ons and Directions, as it was delivered in ſeveral 
Sermons, Preached at Chriſts-Church, London; St. Mar- 
. tin's in the Fields, Weſtminſter, and the Old- Jury, Lon- 
don. By Joſeph Trapp, M. A. Vicar of Chriſt's-Chuych, 
and LeCturer of the two other Pariſhes. Publiſhed 
at the Requeſt of many of the Auditors. The 24 
Edition, 12m0. Price 2 -. 

29. The Church of England defended againſt the 
Calumnies and falſe Reaſonings of the Church of 
Rome. In Anſwer to a late ſophiſtical and inſolent 
Pepiſh Baok, entitled, England's Converſion and Re- 
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formation compar d, Sr. By the Author of the a- 
bove, 8. Price 5 s. ö 

30. Arithmetick in all its Parts; contai all 
the Rules, both for the Vulgar and Decimal,” adapt. 
ed to the meaneſt Capacity, in a Practical, eaſy and 
familiar Method. The ſecond Edition. By Gideon 
Royer, Writer, Flouriſher and Embelliſher, to the 
late King Charles, James, William, and Queen Am; 
and Teacher of Arithmetick for above fiſty Years. 
To which is added, A Compendium of Algebra, ſol- 
_ ving ſimple, quadratick and cubick Equations; toge- 
ther with the Method of Converging Series, after ſo 

lain a Method, that any one who underſtands Num- 
rs, may learn the Solution of the ſaid Equations 
without a Maſter. By George Gordon, Aſſiſtant to the 
Reverend Dr. Deſaguliers, 8 vo. Price 4 s. 6 d. 

31. Preparations to a Holy Liſe : Or, Devotions 
for Families and private Perſons, with Devotions ſui- 
ted to moſt particular Caſes. Alſo Medirations, 
Prayers and Rules, for the more Pious obſerving the 
Holy Time of Lent. By the Author of the Week's 
Preparation to the Sacrament. The ſeventh Edition, 
12 mo. Price 15. 

32. The Greek Grammar conſtrued, for the Help 
of young Beginners. The 2d Edition, reviſed and 
carefully corrected. For the Uſe of Eaton-School, 
1290. Price 13. | 

33. The Feaſts and Faſts of the Church of Be- 
land; the Reaſons and Grounds of their Celebration; 
with practical Meditations upon the ſeveral Days: 
Concluding with diſtinct Heads with ſuitable Pray- 
ers, and the proper Collects of the Church. 'To 
which is added, An Appendix, wherein the three 
— Solemnities, added to the Liturgy of the 

hurch of England, are clearly explain'd. IIluſtra- 
red with many new and curious Copper Plates, 80. 
Price 5 s. | 

34. A brief Expoſition of the Church Catechiſm, 
with Proofs from Scripture. By John late Lord Bi- 
ſhop of Chicheſter, Rector of St. Mildred s, Poultry, 
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and Sr. Mary Cole, London. The twenty- third Edition, 
7, The , % School-Maſter: Or, The Engl 
. The 100l- r: Or, e 

Spe dag Beek Teaching to read, ſpell and write 
true Engliſh exactly, without learning Latin; and in 
leſs than a Quarter of the Time commonly — 
therein. In a new Method, more rational, 

and eaſy, and there fore more agreeable to the Capa- 
cities of Children, than any yet extant; and con- 
taining many conſiderable Improvements to the Art of 
true Spelling, and writing of Engljþ Words. By ſe- 
veral School-Maſters. e zd Edition. To which 
is added, an alphabetical Dictionary of moſt primi- 
tive Words, from one Syllable to five or ſix. As al- 
ſo, a Vocabulary of moſt Sorts of Proviſions, 21 
rel, Houſhold Furniture, &c. very uſeful for all La- 
dies, Houſekeepers, &*c. who are deſtctive in Spel- 
ling. The like not extant in any Book of this Kind, 
12410. Price 6 d. 

36. The Pious Chriſtian's Sacrifice : Or, Devoti- 
ons for the Devout Soul on Sacrament Days, both in 
his Cloſet and in the Church. Principally taken out 
of the Lirurgy, and of the Writings of the moſt emi. 
nent Men of the Church of England. Fit to bind up 
with Common-Prayer Books. The third Edition, 
12mo. Price 6d. | | 

37. The Common-Prayer Book the beſt Compa- 
nion to prepare Communicants for the Lord's Supper. 
Being a Preparatory Office, collected out of the Li- 
turgy of the Church of England. To which are pre- 
fix'd, Perſuaſive Diſcourſes, to prove-the Dignity of 
that Holy Sacrament, and the Neceſſity of Recei- 
ving it. The zd Edition corrected, 1290. Price 1 -. 

38. Hugonis Grotii Annotationes, M.pc.Lxx1x, 
In Compendium redactæ, quibus nova acceſſit Præfa- 
tio, a Samuele Moody, A. M. Dudirghurſtiæ apud 
Effezienſes ReCtore, 2 Vols. 4to. Price 164. 

39. The Holy Days: Or, The Holy Feaſts and 
Faſts, as they are obſerved in the Church of Englan# 
(throughout the Year) explained, and the Reaſons 
| ; | why 
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why they are Yearly celebrated. Adorned with thir- 

ix Copper Cuts. By the Author of the Weck's 

tion to the Sacrament, 120. Price 1s. 

480. The Taſte of the Town: Or, A Guide to all 

Publick Diverſions, viz. I. Of Muſick, Operas and 
Plays. Their Original, Progreſs and Improvement, 
and the Stage Entertainment fully vindicated from 
the Exceptions of old Pryn, the Reverend Mr. Ca 
lier, Mr. Bedford and Mr. Law. 2. Of Poetry, ſa- 
cred and profane. A Project for introducing Scrip- 
ture-Stories upon our Stage, and acting them on Sun- 
days and Holy Days after Divine Service, as is Cu- 
_—_— in moſt polite Parts of Europe. 3. Of Dan- 
cing, Religious and Dramatical. Reflections on this 
Exerciſe, Publick and Private, with the learned Bi- 
Mop Potters Sentiments thereon. 4. Of Mimes, 
Pantomimes, and Choniſſes of the Antients ; and of 
the Imitation of them in our Modern Entertainments 
afrer Plays. 5. Of Audiences, at our Theatrical 
Repreſentations, their duc Behaviour, and of Cat- 
Calls, and other indecent Practices, concluding with 
Remarks on our Pretender's to Criticiſm. 6. Of 
Maſquerades ; Eccleſiaſtical, Political, Civil and Mi- 
litary : Their Antiquity, Uſe and Abuſe. Alſo of 
Ridotto's, Aſſemblies and Henley's Oratory. 7 Of 
the Athletic Sports of the Antients. Their Circus 
compared with our Bear-Garden, and their Gladia- 
tors with our Prize-Fighters. Of Cock-fighting, 
Puppet-Shews, Mountebanks and Auctions, 12m. 
Price 25. Ar 

41. The Works of Vini! Tranſlated into Engliſb 
Blank Verſe, with large Explanatory Notes, and Cri- 
tical Obſervations. By Foſeph Trapp, D. D. In three 
Volumes, 12m. with Frontiſpieces, Price 9 s. 

42. Fundamenta Grammatices: Or, The Founda- 
tion of the Latin Tongue. In two Parts. The Firſt, 
Being an Explanation of the Eight Parts of Speech, 
wich a moſt eaſy Method for the declining of Nouns, 
terminating the Declenſions, comparing o * mz 
conjugating of Verbs, &c. The Second, Being 3 
| methodical 
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methodical Examination and Explanation of Propria 
qu Maribus, Due genus, and As in praſenti, both fit- 
ting to the meaneſt Capacity; with the Meaning of 
all the neceſſary Rules in the Syntaxis, with the par- 
ticular Examples of each Rule applied; with a Dicti- 
enariolum, or ors thereunto annexed, for the more 
ready Uſe, Benefit, and Eaſe of all thoſe that deſire 
to be inſtructed in the Latin Tongue. By Nicholas 
Farmborow, School-Maſter of Watford. The ſeventh 
Edition reviſed, by N. Bailey, 12m. Price 2 s. 

43- The Law of Tithes; ſhewing their Nature, 
Kinds, Properties and Incidents; by whom, to whom, 
when, and in what Manner payable; how, and in 
what Courts to be ſued for and recovered ; what 
Things, Lands or Perſons, are charged with, or 
exempted there-from. With the Nature, Incidents 
and Eflects of Cuſtoms, Preſcriptions, real Compoſi- 
tions, Modies Decimandi, Libels, Suggeſtions, Prohi- 
bitions, Conſultations, Cuſtom of London, c. Where- 
in all the Statutes and adjudged Caſes relative to the 
Subje&t are introduced and conſidered. The ſecond 
Edition corrected. By V. Bobun, of the Middle- 
Temple, Eſq; 8vo. Price 6 5. 

44. A Rational Grammar; with eaſy Rules in Eu- 
gli to learn Latin, compared with the beſt Authors 
in moſt Languages on this Subject. By F. Phillipps, 
Preceptor to His Royal Highneſs Prince William 
Duke of Cumberland. The iecond Edition, 12m. 
Price 25. | 

45. The Doctrine of the Moſt Holy, and Ever- 
Bleſſed Trinity, briefly ſtated and proved, with the 
Objections againſt it anſwer'd, in a ſummary View of 
the whole Controverſy, as it was delivered in the 
Cathedral Church of St. Paul, at the Lady Meyer's 
Lecture in 1729 and 1730. To which are added, 
Diſcourſes upon the Parable of Dives and Lazarus; 
ſetting forth the deplorable Corruption, Immorality 
and Infidelity of the preſent Age Shewing the ab- 
ſolute Neceſſity of a Holy Lite; demonſtrating the 
Certainty of a future State, and the Truth of the 

Chriſtian 


Oheiſian Religion. Bx Trapp, D. D: Mini- 
ſter of the united Paal. bt Ge and St. 
Leonard in Fofter-Lane, London, I2 mo. Price 4 5. 6 d. 
46. The Univerſal Officer of Juſtice. Containing 
the general Power and Authority by Law, of the ſe- 
veral Officers and Miniſters followin „ viz, I. Of 
Juſtices of Peace. 2. Clerks of the Peace. 3. Of 
Cuftos Rotulorum. 4 Of Commiſſioners of Hackney- 
Coaches. 5. Of Commiſſioners of Hawkers and Ped- 
lars. 6. Of Commiſſioners of the Wine Licence, &c. 
7. Of Mayors and Bailifts of Towns. 8. Of Clerks 
of Markets and Toll-takers. 9. Of Sheriffs of Coun- 
ties. 10. Of Under-Sheriffs and their Bailifts, S. 
11. Of Coroners. 12. Of Conſtablas, &c. 13. Of 
Church-wardens and Sideſmen. 14. Of Veſtrymen. 
15. Of Overſeers of the. Poor. 16. And Surveyors 
of the Highway. The Whole being collected 
all the Cooks of our Common and Statute Laws writ- 


ten upon the Subjects, and 1 ä 
to all Sorts of People, 80. Price 4 s. 6 d. 7 
47. La Beli Aſſemblee : Being a curious Collection 
of ſome very remarkable Incidents which happened 
to Perſons of the firſt Quality in France, interſpers'd 
with entertaining and —_— Obſervations made 
by them on ſeveral Paſſages in Hiſtory, both Antient 
and Modern. Written in French for the Entertain- 
went of the King, and dedicated to him by Madam 
De Gomez. In three Volumes, adorned with Copper 
Plates. The third Edition, 12m. Price 7 s. 6d. 

48. Poems upon ſeveral Occaſions. By the Reve- 
rend Mr. John Pomfret, viz. 1. The Choice. 2. Love 
Triumphant over Reaſon. 3. Cruelty and Luft. 4. 
Of the Divine Attributes. 5. A Proſpe& of Death. 
6. On the Conflagration and Laſt Judgment. The 
8$rh Edition corrected, with ſome Account of his 
Life and Writings ; to which are added his Remains, 

- 12me. Price 25. 

49. M. J. Juſtini ex Tragi Pompeii Hiſtoriis Ex- 
ternis. Libri XLIV. Quam diligentiſſime ex vari- 
cn exemplorum collatione recenſiti & . 
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To which is added, The Words of. Juſtin dilyekd* 
in a grammatical or natural Order, in one Column, 
ſo as to anſwer, as near as can be, Word for Word 
to an Engliſh Verſion, as little as poſſible in the other. 
Deſigned for the eaſy and expeditious Learning of + 
Fuſtin, by thoſe of the meaneſt Capacity, with Plea- 
ure to the Learner, and without Fatigue to the 
Teacher. With chronological Tables accommoda- 
ted to Fuftin's Hiſtory. And alſo an Index of Words, 
Phraſes, and moſt remarkable Things. For the Uſe 
of Schools. By N. Bailey, So. Price 66. 
Jo. A Tithing Table, ſhewing (by Way of Ana- 
Iyſis) of what Things Tithes are or are not due, ei- 
ther by Common Law, Cuftom or Preſcription. -By 
1 Bohun, of the Middle-Temple, Eſq; $0. Pr. 1 s. 
- 51 » Ogilby's and Morgan's Pocket-Book of the 
Roads, with their computed and meaſur'd Diſtances, 
and the Diſtinction of and Poſt- Towns. To 
which areadttedzmiereral-Roads, and above five hun- 
dred Market Towns. A Table for dy find- 
ing any Road, City or Market - Town, and their Di- 
ſtance from London. A Sheet Map of England, fitted 
to bind with the Book. And an exact Account of 
all the Fairs, both fix d and moveable, in alphabeti- 
cal Order, ſhewing the Days on which they are held. 
By William Morgan, Coſmographer to their late Maje- 
ſties. The 7th Edition, printed in a ſmaller Size 
the Conveniency of carry ing in the Pocket, Pr. 15. 6 d. 

52. A Journey from 5 to Fernuſalem, at Eaßer, 
A. D. 1697. The 5th Edition. To which is now 
added, an Account of the Author's Journey to the 
Banks of Ewphrates at Beer, and to the Country of 
Meſopotamia. By Henry Macondrell, M. A. late Fellow 
of Exeter College, and Chaplain to the Factory at 
Aleppo, Soo. Price 5 5. 6 d. 

53- A Treatiſe of continual Fevers. In four Parts. 
To which are added, Medicinal Obſervations: In 
three Books. Wherein axe enumerated, the Diag- 
noſticks, Pragriaſticks, and Events of the ſeveral Di- 

ſeaſes incident to Human Bodies. By Jodocus Lom- 


Ms. 


mins. © Tranſlated from the Latin. By Thomas Dale, 
M. D. 809. Price 55. a 1 
54- Buchanan's Hiſtory of Scotland: In Twenty 
Books. Containing, 1 Account of its ſeveral Si- 
tuations; and the Nature of its Soil and Climate. 
2. The antient Names, Manners, Laws and Cu- 
ſtoms of the Country, and what People inhabited the 
Iſland from the Beginning. Fa A Chronicle of all its 
pony. 6. in an exact Series of Succeſſion, from Fer- 
Fu the firſt Founder of the Scotjh Monarchy, to the 
eign of James VI. of Scotland, and Firſt of England. 
The third Edition, reviſed and corre&ed from the 
Latin Original. In two 3 gv. adorned with 
curious Cuts, engraven from the Original Paintings, 
by Mr. Vue, Mr. Vertue, &c. Price 12s. 2 
55. An Introduction to a ral Syſtem of Hy- - 
droſtaticks and Hydraulicks, Philoſophical and Pra- 
ctical. Wherein the moſt reaſonable and advanta- 
geous Methods of raiſing and conduCting Water, for 
the watering Noblemens and Gentlemens Seats, Buil- *+ 
dings, Gardens, Ec. are carefully (and in a Manner 
not yet publiſhed in any Language) laid down. Con- 
taining in general, a Phyſico mechanical Enquiry in- 
to the Original and Riſe of Springs, and of all the 
Hypotheſes relating thereto ; as alſo the Principles of 
Water-works, and the Draught and Deſcriptions of 
ſome of the beſt Engines for raiſing and diſtributing 
Water, for the Supply of Country-Scats, Cities, 
Towns-Corporate, &c. Deduc'd from the Theory 
of Archimedes, Gallileo, Ferricelli, Boyle, Willis, Plot, 
Hook, Marriotte, Deſapuliers, Derbam, Hazwksbee and 
Others. Reduc'd to Practice by Vitruvius, Bochler, 
De Lau, and other Architects amongſt the antient 
Romans, Italians, French, Flemings and Dutch, and 
much improv'd by later Practice and Experience. 
Illuſtrated and Explain'd by ſixty Copper Cuts, done 
by the beſt Hands, of the Principles which tend to 
the Explanation of the Whole, and of rural Gro- 
teſque, and cheap Deſigns for Reſervoirs, Cataracts 
and Caſcades of Water, Canals, Baſons, Fountains, 


Oc. 
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er. Collected from the beſt of the /talian and French. 
Deſigns (together with ſome new Ones of the Au- 

s own Invention) few of which have ever ap- 

| 2 57 Oo of Hydroſtaticks, Sc. In two Vo- 
lumes. Stephen Switzer, 4to. 11. 1 5. 

* FG The Flower-Garden diſplay'd, in about four 

hundred curious Repreſentations of the moſt beautiful 

Flowers, regularly diſpoſed in the reſpective Months 


of Bloſſom, curiouſl y'd on Capper Plates, 
from the s of Mr. Farber and Others, and co- 


lour'd to the Life. With the Deſcription and Hiſto- 

ry of each Plant, and the Method of their Culture; 

whether in Stoves, Green-houſes, Hot-beds, Glaſs- 

caſes, open Borders or againſt Walls. Very uſeful, 94 
not _ for the Curious in Gardening, but the Prints 1 
likewiſe for Painters, Carvers, Japanners, c. Al- X 

ſo for the Ladies, as Patterns for Working and Paint- 3 


ing in water Colours, or Furniture for the Cloſet, 
4. Price 18 5. 


$7: The Book of Common-Prayer, Bench in one " 
Column, and Eggli in the other. Printed at Oxford 
1717, 88s. Price 6 s. | 
58. The Zngljb Clerk's Inſtructor, in the Practice 
of the Court of King's-Bench, and Common-Pleas, 
viz. In Filling-up, and Suing-out Writs of the Firſt 7 
Proceſs; in Drawing Declarations, Pleas and De- Dh. 
murrers ; Making-up Iſſues, and Paper-Books ; En- 92 6 
oſſing Records; Entring of Judgments; Suing-out * 
rits of Execution; Writs of Error ; — 
Outlawries, Sc. And in Paſſing of Fines, and ſeve- 
ral other Matters, neceſſary for the Practice of an _— 
Attorney. To which are added, Several choice Pre- , 
cedents of Declarations, never before Printed. By 
Daniel Reading, Attorney at Law. Two Vols. $4. 
Price 10s. 3 
59. Gloſſarium Antiquitatum Britanicarum, five 
Syllabus Etymologicus Antiquitatum Veteris Britania 
_—_ Iberniz T'emporibus Romanorum. Auctore 
illielmo Baxter, Cornavio Scholz Merciariorum Præ- 
fecto. Accedunt Viri, fl. D. EAuardi LO 
iarchæ 
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Med Aſhmol. Oro. de Fluviorum, Montium, Ur- 
Sicum,; c. In Britania Nominibus, Adverſaria Poſt- 
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-» Huma- Editio Secunda, 87 Price 6. 
0. The Vocal Miſcellany, a Collection of above 


Four Hundred Celebrated many of which 


ere never before Printed; with the Names of the 
Tune prefix d, to each Song, lamo. Price 3% | 


61. An Introduction to the Making of Latin. 
Compriſing after an eaſy and compendious Method, 
the Subſtance of the Latin Syntax. With proper Eu- 
gliſß Examples, moſt of them Tranſlations from the 
Claſſick Authors, in one Column, and the Latin Words 
in another. To which is ſubjoin'd in the ſame Me- 
thod, a ſuccinct Account of the Affairs of antient 
Greece and Rome; intended at once to bring Boys ac- 
quainted with Hiſtory and the Idiom of the Latin 
Tongue. The 8th Edition, with an Addition of 


Rules for the G f N 0 | Carte 
re ew > cpger 0 — Sl in Hull, 
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i2mo. Price 2.4 


— | | 
Where may be had Bibles and Common-Prayer- 


Books, Ge the Uſe of Churches and Chapels ; 
and all other Sorts of Bibles, and Common- 
Prayer-Books, with or without Cuts, Rul'd or 
Unrul'd, and in all Manner of 3 Like- 
wiſe all Sorts of School-Books, as Hornbooks, 
Primmers, Child's Guides, Spelling- Booſts, Pſal- 
ters, Teſtaments, Latin and Greek Grammars ; 
and all other Latin and Greek School-Books. 
Books of Devotion, of all Sorts, either Whole- 
ſale or Retale, at Reaſonable Rates. And Binds 
Books in all Kinds of Bindings, either Turkey, 
— Right Shagreen, with or without Silyer 
ork. 


